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ROLAND J. LINDSEY VS. UNITED STATES 1 

A In the District Court of the United States for the District 

of Columbia 

Criminal No. 68168, 68169 

United States of America 
vs. 

Roland J. Lindsey 

United States Court of Appeals for the District of Colijun- 
bia. Filed Nov. 5, 1941. Joseph W. Stewart, Clerk. 

Notice of appeal 
Roland J. Lindsey, District Jail 

(Name and address of appellant) 

Richard R. Atkinson and James Guy Tyson, 615 F Street, NW. 

(Name and address of appellant’s attorney) 

Offense, Assault with intent to kill; rape. 

Date of judgment, Friday, October 31, 1941. 

Brief description of judgment or sentence, from 5 to 15 
years; death by electrocution on February 6, 1942. 

Name of prison where now confined, if not on bail, Dist rict 
Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Roland J. Lindsey, 

Appellant. 
James G. Tyson, 

Date 11/4/41. Attorney for Appellant. 

Grounds of appeal 

(1) The verdict in the above-entitled cause is contrary to 
the evidence. 

(2) The said verdict is contrary to the weight of the evi¬ 
dence. 

(3) The lower court erred in its rulings upon the admis¬ 
sion and exclusion of evidence, which rulings were duly ex¬ 
cepted to at the trial. 

(4) The lower court erred in its instructions to the jury, 
which errors were expected to at the trial. 

(5) The said verdict is contrary to law. 

A true copy 

Test: Charles E. Stewart, Clerk. 

By Marion E. Lewis, Asst. Clerk. 
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B In the District Court of the United States for the District 

of Columbia 

Clerk s statement of docket entries to accompany duplicate 

notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 

Filed Nov. 5, 1941. Joseph W. Stewart, Clerk. 

Criminal Nos. 6816S-9 

Charge: 68168, Rape; 68169, Assault with Intent to Kill 
United States of America 

vs. i 

Roland J. Lindsey alias Roland J. Lindesy 

1941 

July 29—Presentment and indictment filed. 

July 31—Arraigned, Plea Not Guilty. Indictment No. 
68168 read. 

July 31—Order appointing Geo. E. C. Hayes to defend filed. 
(Davidson, J.) 

Aug. 19—Appearance of Geo. E. C. Hayes entered. Motion 
for leave to withdraw appearance filed. See 
Order granting leave to withdraw appearance 
filed. (Pine, J.) Order. Appearance of Geo. E. 
C. Hayes withdrawn. Order appointing James G. 
Tyson and Richard R. Atkinson as attys to de¬ 
fend filed. (Pine. J.) (See Order.) 

Aug. 20—Appearance of Richard R. Atkinson entered. 

Aug. 21—Appearance of James G. Tyson entered. 

Sept. 25—Motion for continuance filed. Affidavit in support 
thereof filed. Certified copy of indictment No. 
68168, certified list of jurors and list of witnesses 
served personally upon defendant on September 
23, 1941, filed. 

Sept. 26—Motion for continuance argued and granted. Case 
set for trial October 2, 1941. 

Oct. 2—Pauper affidavit and order filed. (Adkins, J.) 

Oct. 4—Application for fees and traveling expenses of de¬ 
fense witnesses filed. Order to pay fees and 
traveling expenses of defense witnesses filed. 
(Adkins, J.) 

Oct. 6—Cases consolidated for trial. Jurors from Civil 
Division and Criminal Divisions Nos. 1 and 2 
sworn on voir dire. Jury sworn respited until 
tomorrow. (Adkins, J.) 
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1941 

Oct. 9—Trial resumed; same jury; verdict guilty as in¬ 
dicted in case No. 68169 and guilty as indicted 
with the death penalty in case No. 6S!L68. 
July polled. Deft, remanded. Gov’t’s and 
deft’s prayers filed. (Adkins, J.) 

Oct. 11—Motion for new trial filed. 

Oct. 23—Motion for new trial argued and submitted to the 
Court. (Adkins, J.) 

Oct. 31—Motion for new trial, heretofore argued and sub¬ 
mitted, is overruled. Exc. Sentenced to Pen for 
5 to 15 yrs. in case No. 68169 and sentenced to 
death by electrocution to take effect on Fri., Feb. 
6.1942, in case No. 68168. 

Date November 5, 1941. 

Nov. 4—Notice of appeal filed. 

Attest: I 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as p ro¬ 
vided in Rules 7, 8, and 9, of Supreme Court U. S. 

United States District Court for the District of Columbia 

No. 68168, 68169 

United States 
vs. 

Roland J. Lindsey j 

Affidavit of Roland J. Lindsey 
District of Columbia, $s: 

Roland J. Lindsey, being duly sworn according to law de¬ 
poses and says that he is the defendant in the above-entitled 
action; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

Roland J. Lindesy. 

Sworn to and subscribed before me this 4th day of Novembe r, 
1941. 

[seal] Richard H. Woodward. 
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ORDER OF COURT 

It is Ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action on appeal 
to conclusion without prepayment of fees or costs. 

(Signed) Jesse C. Adkins, 

Dated: November 4. 1941. District Judge. 

A true copy. Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, Asst. Clerk. 

District Court of the United States for the District of Columbia 

Criminal No. 6S168 

L t nited States 
vs. 

Roland J. Lindsey, alias Roland J. Lindesy 
(Consolidated) 

Criminal No. 68169 
United States 
vs. 

Roland J. Lindsey, alias Roland J. Lindesy 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
causes, to wit: 

1 Indictment 

Filed in Open Court July 29, 1941 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1941 
District of Columbia, ss; 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 
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That one Roland J. Lindsey, otherwise known as Roland| J. 
Lindesy, on, to wit, the nineteenth day of July 1941, and at 
the District of Columbia aforesaid, with force and arms, in and 
upon one Joyce E. Smith, then and there being, feloniously and 
wilfully did make an assault, and her, the said Joyce E. Smi:h, 
then and there forcibly and against her will feloniously and 
wilfully did ravish and cafnally know, and other wrongs and 
injuries to the said Joyce E. Smith, then and there did, to the 
great damage of the said Joyce E. Smith; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia . 

[Endorsed:] Criminal No. 68168. United States vs. Roland 
J. Lindsey, alias Roland J. Lindesy. Rape. A true bill: John 
S. Gorrell, Foreman. 

2 Indictment 

Filed in Open Court July 29, 1941 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1941 
District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Roland J. Lindsey, otherwise known as Roland J. 
Lindesy, on, to wit, the nineteenth day of July 1941, and at the 
District of Columbia aforesaid, with force and arms, in and 
upon one Lawrence E. McCullough, then and there being, 
feloniously and violently did make an assault, with intent the 
said Lawrence E. McCullough then and there feloniously ]to 
kill; and other wrongs and injuries to the said Lawrence E. Mc¬ 
Cullough then and there did, to the great damage of the said 
Lawrence E. McCullough; against the form of the statute m 
such case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

[Endorsed:] Criminal No. 68169. United States vs. Roland 
J. Lindsey, alias Roland J. Lindesy. Assault With Intent :o 
Kill. A true bill: John S. Gorrell, Foreman. 
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3 Memoranda 

July 31, 1941 

(Criminal No. 68168) Arraigned; Plea Not Guilty. 

(Criminal No. 68169) Arraigned; Plea Not Guilty. 

4 District Court of the United States for the District 

of Columbia 

Monday, October 6th, A. D. 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Adkins, presiding. 

***** 

(Criminal Nos. 68168-9) 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorneys, 
Messrs. James G. Tyson and Richard R. Atkinson; where¬ 
upon, on motion of the Attorney of the United States it is 
by the Court ordered that for the purposes and convenience 
of trial, the above indictments be and they are hereby con¬ 
solidated; and thereupon the defendant being called for 
trial it is ordered that a jury to try the issue joined herein 
be empanelled; whereupon the jurors of the regular Petit 
Jury panel serving in Criminal Court No. One, a list of whom 
was regularly served upon the defendant, being called, are 
sworn upon their voir dire and examined as to their com¬ 
petency for trying the issue joined herein, the said panel is 
exhausted; and thereupon to complete the said panel, the 
Court in accordance with a rule of the Court assigns certain 
members of the jury serving in Criminal Courts Nos. One 
and Two and the Civil Courts, and thereupon said persons 
being sworn upon their voir dire and examined as to their 
competency for trying the issue joined herein, the jury is 
completed and is composed of good and lawful persons of the 
District of Columbia to wit: 

Andrew C. Stanfield James G. Claridge 

Frank P. Crawford Walter Woodward 

Wilbert I. Yates Albert L. Jacobs 

Joseph P. DeMarco Rogers W. Tollman 

Clarence N. France William H. Rippard 

Bernard W. Lieb Brady D. Price 
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5 who being sworn to well and truly try the issue joined 
herein are respited until the meeting of the C<|)urt 

tomorrow. 

6 District Court of the United States for the District 

of Columbia 

Thursday, October 9th, A. D. 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Goldsborough, presiding. 

# # * * * 

(Criminal Nos. 6816S-9) 

Adkins, J. 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
and thereupon after hearing the argument of Counsel in full 
and the charge of the Court, the said jury retire to consider 
of their verdict, and returning into Court and being aske|d if 
they have agreed upon a verdict, upon their oath say that 
the defendant Roland J. Lindsey, alias Roland J. Lindesy is 
guilty of rape in manner and form as charged in the indict¬ 
ment “with the death penalty” in case No. 68168, and guilty 
in manner and form as charged in the indictment in case No. 
68169; and thereupon upon motion of the defendant by his at¬ 
torney, the said jury are polled and each and every member 
thereof upon his oath says that the defendant is guilty of 
rape in manner and form as charged in the indictment “with 
the death penalty” in case No. 68168, and guilty in manner 
and form as charged in the indictment in case No. 6S169; 
whereupon the defendant is remanded to the Washington 
Asylum and Jail. 

7 Motion for a new trial 

Filed October 11, 1941 

# * * * * 

(Criminal Nos. 68168-9) | 

Comes now Roland J. Lindsey, defendant in the al|>ove 
entitled causes, by James G. Tyson and Richard R. Atkin¬ 
son, his attorneys, and moves the Court to vacate and| set 
aside the verdict rendered and grant a new trial of the said 
cause. 



8 


ROLAND J. LINDSEY VS. UNITED STATES 


And for grounds for this Motion, the said defendant assigns 
the following: 

1. That the verdict is contrary to the evidence. 

2. That the said verdict is contrary to the weight of the 
evidence. 

3. That the Court erred in its rulings upon the admission 
and the exclusion of evidence, which rulings were duly ex¬ 
cepted to at the trial. 

4. That the Court erred in its instructions to the jury, which 
errors were excepted to at the trial. 

5. That the verdict is contrary to law. 

James G. Tyson, 

Richard R. Atkinson, 
Attorneys for the Defendant. 

8 District Court of the United States for the 

District of Columbia 

Friday, October 31st, A. D. 1941 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Goldsborough, presiding. 

***** 

(Criminal No. 68168) 

Adkins, J. 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail and by his attorneys, Messrs. 
James G. Tyson and Richard R. Atkinson; whereupon the de¬ 
fendant’s motion for a new trial, heretofore argued and sub¬ 
mitted, is by the Court overruled, to which action of the Court 
the defendant by his attorneys prays an exception which is 
noted; and thereupon the Attorney of the United States moves 
the Court to pronounce the sentence of the law in this case; 
whereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pro¬ 
nounced against him, and he says nothing except as he has 
already said; and thereupon the sentence is pronounced as 
follows: 

Sentence 

It is considered by the Court, and the sentence of the law is 
that you, Roland J. Lindsey, alias Roland J. Lindesy, for the 
offense of Rape whereof you have been found guilty -with the 
death penalty, be and you are hereby sentenced to the punish¬ 
ment of death by electrocution: and it is 
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Ordered that you, Roland J. Lindsey, alias Roland J. Lindesy, 
be forthwith taken to the Washington Asylum and Jail, other¬ 
wise known as the District Jail, in the District of Columbia, 
from whence you came, and there be kept in close <j;on- 

9 finement; and that on the sixth day of February, A. D. 
1942, you be taken to the place prepared for your ex¬ 
ecution within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten o’clock 
ante meridian and two o’clock post meridian, you be electro¬ 
cuted by the causing to pass through your body a current of 
electricity of sufficient intensity to cause your death, and that 
the application of such current shall be continued until you are 
dead, and may God have mercy on your soul. 

It is further ordered that a certified copy of this sentence be 
transmitted by the Clerk of the District Court of the United 
States for the District of Columbia to the Superintendent oft the 
aforesaid Washington Asylum and Jail not less than ten cjlays 
prior to the time fixed in this sentence of the Court for the 
execution of the same. 

Signed this 31st day of October A. D. 1941. 

Jesse C. Adkins, 

Justice. 

10 District Court of the United States 

For the District of Columbia 

Friday, October 31st, A. D. 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Goldsborough, presiding. 

***** 

(Criminal No. 68169) 

Adkins, J. 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintenden t of 
the Washington Asylum and Jail, and by his attorneys, 
Messrs. James G. Tyson and Richard R. Atkinson; whereupon 
the defendant’s motion for a new trial, heretofore argued and 
submitted, is by the Court overruled, to which action of the 
Court the defendant by his attorneys prays an exception which 
is noted; and thereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not 
be pronounced against him and he says nothing except as he 
has already said; whereupon it is considered by the Court that, 
for his said offense, the said defendant be taken by the Super- 
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intendent aforesaid, to the Asylum and Jail aforesaid, whence 
he came, thence to the Penitentiary as designed by the Attorney 
General of the United States, there to be imprisoned for the 
period of Five (5) years to Fifteen (15) years. 

11 Assignment of errors 

Filed December 1, 1941 

***** 

1. The verdicts in the above entitled causes are contrary to 
the evidence. 

2. The said verdicts are contrary to the weight of the 
evidence. 

3. The Court erred in its rulings upon the admission and 
exclusion of evidence, which rulings were duly excepted to at 
the trial, in that: 

(a) The court erred in permitting the prosecution in its 
cross examination of Dr. Gross to exceed the limits of the 
direct examination, and refused to permit the defense the 
right to cross examine the witness on matters brought out by 
the prosecution (on their direct examination). 

(b) The court erred in ruling that facts used by alienist 
as the basis for the alienist’s report are admissible as direct 
evidence in the case, and may be received and considered an 
inculpating admission. 

(c) The court erred in refusing the defendant right to cross 
examine witness as to statement said witness made before 
House Committee investigating of the Police Department to 
lav a foundation for impeaching him or attacking his 
creditability. (194-5) 

(d) The court erred in permitting a doctor to give expert 
opinion, who had only 18 days experience as an interne, having 

just graduated from medical school. 

12 (e) The court erred in permitting the prosecution 
to put the question to Dr. Murphy, “could it have 

been result of forceful sexual intercourse?” (363) when it 
was leading and prejudicial to the defendant at the time. 

(f) It was error to permit Dr. Murphy to testify in pres¬ 
ence of jury that numerous articles of clothing and etc. 
test positive for blood, without carrying the test further to 
determine wdiose blood. 

(g) The court erred in excluding questions as to how im¬ 
becile would most likely conduct himself after commission 
of a serious crime. 
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(h) Court erred in refusing to permit question testing the 
creditability of expert witnesses’ opinion in the light of 
Crownsville Case and the conclusion of Government experts 
that defendant was malingering in their second examination. 
(530) 

(i) The court erred in refusing to permit question—hypo¬ 
thetical in nature, but predicated on records of St. Elizabeth 
Hospital that definitely showed that there are cases of mental 
deficiency with psychosis, that have been there over a long 
period of time, hence definite contradicted testimony of Gpv- 
ernment’s experts. (534-5) 

(j) The court erred in not directing verdicts in both cases 
for defendant. 

(k) The court erred in ruling the question as to whether 
the confession or admission was voluntary was one for :he 
jury. 

(l) The court erred in permitting the prosecution to con¬ 
duct the voir dire in a manner prejudicial to the defendant, 
which at no time allowed the defense an opportunity to put on 
evidence of violence or beatings, threats and inhuman treat¬ 
ment which started from the time defendant was arrested 
until he was taken to District Jail. At no time during this 
so called voir dire was the defendant given opportunity to 
show that a policeman shot at him while he was in the cell 
at #1 precinct or that when his written confession was taken 
a soldier in uniform was present with a gun which he was 
begging the police to permit him to use on the defendant, 
and get the whole thing over with. It was an error not to 
permit the defendant to bring in all evidence bearing on 1}he 
circumstances of the confessions. 

(m) The court erred in refusing to take jury to scene of 
the crime, especially in view of the charges as to physical 
evidence. 

4. The lower court erred in its instruction to the jury which 
errors were excepted to at the trial. 

13 5. That the court committed error in pointing cut 

specific parts of so-called admission in said alienist’s 
report without pointing out the complete admission. 

6. That the court’s action while instructing the jury Was 
prejudicial in that it pointed out specific parts of the evidence 
tending to show guilt of the defendant without also pointing 
out other evidence that tended to show lack of guilt, or favored 
the defendant, and making a statement to the jury and with¬ 
drawing it because of protest of defense counsel and requesting 
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defense counsel to acknowledge certain so-called admission 
during the instructions to the jury. 

7. That the verdict is contrary to law: 

(a) That the statute allowing a jury to add the words with 
the death penalty is unconstitutional in that it is a delegation 
of judicial function or power to the jury without statutory 
right. 

James G. Tyson, 

James G. Tyson, 

Richard R. Atkinson, 
Richard R. Atkinson, 

Attorneys for Defendant. 

Receipt acknowledged, Dec. 1,1941. 

Dennis McCarthy, 

Ass’t U. S. Att’y. 

14 District Court of the United States for the District of 

Columbia 

Friday, November 28th, A. D. 1941 

The court resumes its session pursuant to adjournment: 
Mr. Justice Goldsborough, presiding. 

* # # * * 

(Criminal Nos. 68168-9) 

Adkins, J. 

Now conies here the defendant by his attorneys, Messrs. 
Richard R. Atkinson and James G. Tyson, and prays the 
Court to sign, and make a part of the record his Bill of Excep¬ 
tions taken during the trial of the case and submitted to the 
Court on the 28th day of November which is accordingly done. 

15 District Court of the United States for the District of 

Columbia 

Criminal No. 68,168, 68,169 

United States of America 
vs. 

Roland J. Lindsey 

Filed Nov. 28, 1941. Charles E. Stewart, Clerk. 

Bill of exceptions 

Be it remembered that this case came on for trial before 
Mr. Justice Adkins and a jury in Criminal Court No. 1 on 
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the 6th day of October 1941, and the United States was repre¬ 
sented by Edward M. Curran and Dennis McCarthy, Esquires, 
U. S. Attorney and Assistant U. S. Attorney, respectively, and 
the defendant was represented by James G. Tyson and Rich¬ 
ard R: Atkinson, Esquires. 

And thereupon the following occurred: 

72 Thereupon, Lawrence E. McCullough, a witness 
produced for and on behalf of the Government, being 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Curran : 

Q. State your full name to the Court, please. 

A. Lawrence E. McCullough. 

Q. Keep your voice up so that all these gentlemen can hear 
you. Where do you live, Lawrence? 

A. Washington. 

Q. Where? 

A. 4307 Ellicott Street, Northwest. 

Q. And you are a member of the United States Army? 

A. Yes, sir. 

Q. Attached to what division? 

A. The 21st Engineers. 

Q. And you are now located where? 

A. Fort Meade. 

Q. I will ask you whether or not you know Joyce Smith? 
A. Yes, sir. 

Q. For how long? 

A. About a year. 

Q. Will you please tell the Court and jury whether or not 
you have been keeping company with Joyce Smith? 

A. I have. 

Q. For how long? 

A. It has been approximately six to eight months. 

73 Q. Directing your attention to the afternoon of July 
19th, did there come a time when you left your post? 

A. Yes, sir. 

Q. And approximately what time did you leave? 

A. About 1:30. 

Q. And where were you going? 

A. Going to Joyce Smith’s home. 

Q. Did you go to Joyce Smith’s home? 

A. Yes, sir. 

Q. And about what time did you arrive there? 

A. About 3 o’clock—2:30 or 3 o’clock. 

Q. And was Joyce there? 

A. Yes, sir. 
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Q. Keep your hand down. 

A. I am quite nervous. 

Q. That’s all right—just tell your story. What did you 
do when you arrived at Joyce’s house, Law’rence? 

A. I sat there talking for a couple of hours, and then left 
and went to a restaurant with her. 

Q. You went to a restaurant. Where was the restaurant, 
Lawrence? 

A. I think it was on Florida Avenue, about 13th and Florida 
Avenue. 

Q. And did there come a time when you left the restaurant? 

A. Yes, sir. 

Q. And where did you go then? 

A. From there I walked up Florida Avenue to West Virginia 
Avenue. 

Q. And then? 

A. From there into this place called Patterson Park. 
74 Q. And when you say you walked up there, do you 
mean by yourself? 

A. No, sir; with Joyce. 

Q. You and Joyce went to Patterson Woods? 

A. Yes, sir. 

Q. And when you got to Patterson Woods, what did you do? 

A. I was sitting upon the bank around New York Avenue 
and talking and watching the traffic and different things, the 
trains. 

Q. And how long did you watch the trains? 

A. Approximately an hour or something like that. 

Q. And what did you do then? 

A. Well, it started to rain and I decided to walk back home, 
and when I started back—both of us, we were stopped by a 
tree to keep from getting soaking wet. 

Q. Did you Joyce do anything when you were there? 

A. Yes, sir. 

Q. What did you do? 

A. In what way do you mean? 

Q. Any way you want to tell it. What did you and Joyce 
do? Tell us everything that happened. 

A. We had sexual intercourse. 

Q. After that, what did you do? 

A. Well, we were just standing by the tree waiting for it 
to stop raining. 

Q. Was anyone else there? 

A. No, sir. 

Q. Did anyone else come there? 

A. Yes, sir. 
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Q. Who? 

A. A colored fellow. 

75 Q. Do you know his name? 

A. Roland Lindsey. 

Q. Is he in the courtroom here? 

A. Yes, sir. 

Q. Where is he? 

A. Sitting there [indicating]. 

Q. What happened when he came on the scene, Lawrence? 

A. He insisted he had a gun in his pocket. 

Q. All right. 

A. He told me he was a guard of the park and I had no busi¬ 
ness there, that neither one of us had, and insisted- 

Q. (Interrupting.) Speak up loud so that counsel can hear 
you. He said that he was a guard and you had no business be ing 
there. From then on, what happened?' 

A. He kept talking and he wanted me to pay him and I 
could not pay him because I didn’t have the money in my 
pocket and I insisted if he was going to arrest me, to go to the 
police station. 

Q. And did he go to the police station? 

A. No; he wouldn’t leave there. 

Mr. Tyson. I didn’t hear that. 

Mr. Curran. He said that he insisted that they go to the 
police station but he would not leave there. 

By Mr. Curran: 


Q. Where was Joyce at this time? 

A. She was standing close to him. 

Q. When you asked to go to the police station and he would 
not leave, what, if anything, did he then do? 

76 A. He kept his eyes on her. 

Q. On whom? 

A. On Joyce. And I knew that he was not a guard and I 
knew his mind was on certain things. He had not made any 
statement about it- 

Mr. Tyson. (Interposing.) I am sorry, but I cannot hear 
him. 

By Mr. Curran : 

Q. Keep your voice up so that the gentlemen can hear you. 
Can you recall what you said, Lawrence? You said he kept 
looking at Joyce, and then what? 

A. I knew that he was not going to make an arrest of any 
kind, and after he kept looking at her, I knew what was in his 
mind—I could almost tell. 


450831—42-2 
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Q. Did he say anything then? 

A. He did. 

Q. What? 

A. He told me then that he was going to take advantage of 
her. 

Q. Did he do anything then? 

A. Well, he grabbed her by the wrist. 

Q. What else did he do? 

A. He said he w r as going to shoot and kill me, but still he 

has never shown me a gun- 

Q. (Interrupting.) What happened after he grabbed her? 
A. I knew r then that it w r as up to me to protect her and 
myself. 

Q. What did you do? 

A. I shoved his hand from his pocket so that if he 
77 did a gun, if he fired it, would not have hit any¬ 
one—it would have hit the ground. 

Q. Then what did he do, if anything? 

A. We both clinched together until we hit the ground, and 
when I hit the ground, I remember he did hit me on the top of 
the head with a rock. 

Q. Then what happened? 

A. I w'ent unconscious. 

Q. When did you regain consciousness, do you recall? 

A. When I regained consciousness, I was in Walter Reed 
Hospital. 

Q. Do you recall how long you were in Walter Reed? 

A. All the time that I have been there? 

Q. Just from the 19th of July? 

A. I have been there—I was in there 69 days. 

Q. For treatment? 

A. For treatment. 

Q. Did there come a time when somebody was brought to 
the hospital at Walter Reed? 

A. Yes, sir. 

Q. Who? 

A. Two detectives brought in Lindsey. 

Mr. Tyson. I cannot hear. 

By Mr. Curran: 

Q. Speak up. 

A. Two detectives brought Roland Lindsey in. 

Q. Did you see him then? 

A. I did. 

Q. What did you see and what did they say when they came 
in? 
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A. They asked me if I recognized the man. 

Q. What did you say? 

78 A. I said “yes”; because I did recognize his face. 

Q. How were you dressed on that day, on the < 
ning of July 19th? 

A. I was dressed in summer uniform. 

Q. I hand you this shirt and ask you if you can iden 
that. 

A. Yes, sir; that is my shirt. 


Q. When you were in Patterson Woods, before you became 
unconscious, was that (indicating) on your shirt? 

A. No, sir. 

Q. Do -you recall coming ofif the embankment at all? 

A. No, sir. 

Q. Do you recall what day it was that the de- 

79 fendant Lindsey came into Walter Reed Hospital? 

A. I think it was a Thursday after I was there. 

Q. Was he there once or more than one time? 

A. He was only there once. 

Q. Do you recall who was present at that time? 

A. Who was present? 

Q. Yes. 

A. Well, there were two officers, detectives with him. 

Q. Anybody from the Hospital? 

A. I think Captain Levin was in the room with us. 

Q. W’here was you? 

A. I was in bed. 

Q. Do you recall just what happened when the officers 
brought the defendant in there? 

A. I was semi-conscious to a certain extent, but the doctor 

roused me, and I began to look around- 

Q. (Interrupting.) Speak up loud so that they can hear 
you. 

A. I looked at the people in the room. 

Q. Did you have any conversation with Lindsey at that 
time? 

A. I don’t remember any conversation. 

Q. Do you recall whether Lindsey made any statement at 
that time? 

A. I am quite sure he said he recognized me. 

Q. I direct your attention to that scar on your throat and 
ask you when you got that? 

A. It happened while I was in the park that night 

80 when I was hit with the brick on my head. That 
scar and wound is also there (indicating). 
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Q. Will you stand down here? Was this scar (indicating) 
on your throat prior to the afternoon of July 19th? 

A. No. 

Q. You may step back. Before this alleged incident in 
Patterson Woods on July 19, was there any blood on your 
shirt or trousers? 

A. No, sir. 

Q. Do you recall, Lawrence, approximately how long it 
was from the first time you saw the defendant in Patterson 
Woods until you became unconscious? 

A. It was approximately a half an hour. 

Mr. Curran. That is all. 

Cross examination by Mr. Atkinson : 

Q. Are you well acquainted with Patterson Woods? 

A. Not so much; no, sir. 

Q. Was that your first time on the hill? 

A. I had walker through there once before. 

Q. Are you familiar with that place enough to be able to 
tell the gentlemen of the jury just what the location was on 
the hill where this particular thing is alleged to have 
occurred? 

A. It is quite a large road walking through the park; 
anyone can walk through. 

Q. I believe you testified that you entered Pat- 

81 terson W’oods from Florida Avenue, is that correct? 

A. West Virginia Avenue. 

Q. And was that by getting in, in the rear of the college 
there? 

A. Yes; it is. 

Q. How far over after you reached Patterson Woods did 
you come before the two of you stopped? 

A. It is about 50 yards, I guess, from the embankment on 
New York Avenue. 

Q. 50 yards east of New York Avenue? 

82 A. Yes. 

Q. At that point is there an intersection of several 
paths or roads? 

A. Well, the road is large there, and you can pass around. * 

Q. Also at that particular point is there an unusually large 
trees in comparison with the other trees around? 

A. Yes; there is one large tree there. 

Q. And is that the tree that the two of you were under to 
get out of the rain? 

A. That is the tree there. 

Q. You were standing under that tree? 
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A. Yes, sir. 

Q. What restaurant did you go into and where was it, prior 
to going into the woods? 

A. It is the restaurant at 15th and Florida Avenue. 

Q. Had you had anything to drink prior to going into that 
restaurant? 

A. Several hours I was in there, I drank two bottles of beer. 

Q. You don’t understand me. Before you went in there, 
had you been drinking? 

A. No; I just came from camp; I had not drunk anything. 

Q. While you were in the restaurant, did you drink 
anything? 

A. I drank two bottles of beer in there. 

Q. And did the lady drink anything? 

83 A. She drank a Coca-Cola. 

Q. And after that, vou did not drink any more? 

A. No. 

Q. Will you tell me just where you went when you left the 
restaurant? 

A. Walked up Florida Avenue to West Virginia Avenue, 
and up West Virginia Avenue slowly walking, and went 
through Patterson Park to New York Avenue side. 

Q. Approximately what time did you arrive at Patterson 
Woods, by this tree? 

A. It was after six o’clock in the evening. 

Q. What was your answer? 

A. After six o’clock. 

Q. What did you then do after arriving up there? 

A. I was sitting on the top of the bank with Joyce Smith. 

Q. Was that on the edge of New York Avenue? 

A. That was on the edge of New York Avenue. 

Q. How long did you sit there? 

A. I guess for about an hour. 

Q. After that what happened? 

A. It started to rain, so we decided to go back home and 
started to walk home. 

Q. Did there come a time that you people went under a tree 
when it started to rain? 

A. Yes, sir; when we left the embankment. 

Q. How long had you been standing under the tree before 
this stranger walked up? 

84 A. I guess about a half hours. 

Q. Had anything occurred with you and your lady 
friend prior to the time that this stranger walked up? 
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A. Yes. 

Q. And what was that? 

A. Sexual intercourse. 

Q. Will you please tell me the first thing that was said 
when this stranger walked up? 

A. The first thing he said was he had a gun in his pocket 
and he had his hand in his pocket. 

Q. That is the very first thing he said? 

A. Yes. 

Q. Had you said anything to him prior to that? 

A. No, I didn’t say anything to him. 

Q. Had the lady said anything to him prior to that? 

A. No. 

Q. W ere you or were you not at the time the stranger walked 
up engaged in sexual intercourse? 

A. No. 

Q. After the stranger said what you have just said, what 
did you do, if anything? 

A. I asked him to show’ me a badge, because he said he 
was a guard in the park. 

Q. You asked him for a badge? 

A. Yes. 

Q. What was his response to that? 

A. He said he didn’t need to show’ me any badge. 

Q. Now, wras there any conversation about $5? 

85 A. Yes. 

Q. Will you please relate that conversation? 

A. He told me that I would have to pay a fine of 85 for 
being in a Government park—that it was against the law. 

Q. And w’hat was your response to that? 

A. I told him I couldn’t pay a fine. 

Q. Did you tell him how’ much you had? 

A. I think so. 

Q. I didn’t understand you. 

A. Yes. 

Q. What did you say to him? 

A. I told him I had 50 cents. 

Q. And during this conversation, did the lady say anything? 

A. She said that if w’e left the park- 

Q. No. Was there anything said by the lady about money? 
A. She said if we left the park she could get money and pay 
him a fine that he was asking for. 

Q. Did she make this statement that it did cost 85? 

A. No. 

Q. She did not make that statement at all? 
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A. I don’t remember hearing that. 

Q. During this conversation, did anyone make the expres¬ 
sion, “Is that you, Lester”? Did you hear that? 

A. No. 

Q. Did the lady say that? 

A. No. 

8(3 Q. I believe you testified that the defendant, when he 
made the remark that he would kill you, or something 
to that effect, that he had his right hand in his pocket, is that 
correct? 

A. Yes, sir. 

Q. And I believe you said you snatched his hand out of his 
pocket? 

A. When he said he was going to shoot to kill, I move^ his 
hand as best I could. 

Q. Will you show us just what motion you made? I [will 
come close to you; just what motion you made. I will,put 
my right hand in my pocket to prevent him from doing jhat. 

A. He was standing straight toward me, and he had his 
jacket on and his right hand in the pocket, and all the time he 
insisted he had a gun. 

Q. Now, I have got my right hand in my pocket. How, 
will you just describe what you did to prevent him from doing 
that? 

A. My girl friend was standing beside me, and he grabbed 
her- 

Q. How close was she? 

A. Approximately like that (indicating). 

Q. Will you please remove my hand from my pocket about 
in the manner that you removed his? 

A. I just took my left hand and pushed his fist dpwn 
87 (indicating). 

Q. Did you knock it into the pocket or out of | the 

pocket? 

A. Out of the pocket. 

Q. Did it have the effect of going down into the pocketj do 
you remember? 

A. Yes. 

Q. Then he removed that hand from his pocket ; and |did 
you strike him again? j 

A. We both clinched together and we both fell on the 
ground. 

Q. Was there a second blow struck before he got the right 
hand out of his right hand pocket? 

A. The first blow was made with a brick or a rock on top 
of my head. 
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Q. Suppose, for the purposes of my question, we say that 
the first action on the part of any of you, physical action or 
contact, was the attempt to remove his hand from the pocket. 
What was the next thing done, if you recall? 

A. Well, like I said, we both clinched together, and we hit 
the ground. 

Q. Did you make a second attempt to either hit him on the 
arm or to remove it from his pocket? 

A. Before I could do anything he hit me with a brick. 

Q. Where did he get the brick from, if you know? 

A. I don’t know; it must have been on the ground. 

Q. When did you realize it w^as a brick? 

A. I remember it just crashing on top of my head. 

88 Q. Do you know where the brick came from? 

A. No; I don’t. 

Q. Now, let me ask you a question. Was this prior to the 
time that you were cut? 

A. Yes. 

Q. And you don’t know where the brick came from? 

A. No. 

Q. Do you know whether or not he got the brick from the 
lady? 

A. I don’t think he got it from her; no. 

Q. And you are sure it was a brick? 

A. Well, it was a stone or a brick—I don’t know exactly which 
it was. It was rather heavy. 

Q. Do you mean that you did not see it, sir? 

A. No, I didn’t see it. 

Q. All you know is that something hard struck you, is that 
right? 

A. That is right. 

Q. And at that point, did you lose consciousness? 

A. I did. 

Q. And you don’t remember anything from that point on, is 
that correct, sir? 

A. I don’t remember anything. 

Q. At that point when you were trying to get Lindsey’s hand 
out of his pocket, do you know what he was doing with his left 
hand? 

A. He had hold of Joyce’s arm with his left hand. 

Q. And what did you do with your left hand, if any¬ 
thing? 

89 A. I just grabbed him with both hands. 

Q. At w’hat point did he seize her by the arm? 

A. Just when he told me he was going to shoot and kill me, 
at the same time he grabbed her by the arm. 
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Q. We don’t want you to guess, we want you to know, if you 
know. 

A. That is the truth. 

Q. Are you guessing, or is that the best of your recollection? 

A. No; that is exactly what happened. 

Q. At that point, was that before there was any physical ton- 
tact between the two of you? 

A. There was none before that; no. 

Q. You say that was before any physical contact; is that your 
answer? 

A. That is right. 

Q. Did there come a time during your tussle there on the hill 
that you asked the lady to hit him with a rock? 

A. No; I didn’t ask her that. 

Q. You never asked her to do that? 

A. No. 

Q. Do you recall approximately what time it was when you 
reached the top of the bank or hill overlooking New York 
Avenue? 

A. I would say it was between six and six-thirty in the eve¬ 
ning. 

Q. And I believe you testified that you stayed there aboijit a 
half an hour? 

A. Yes. 

Q. And that you left there and you came back urider 
90 the tree and you remained there about a half an hour? 

A. Yes. 

Q. Will you tell us at what place in the woods that you had 
this intercourse? 

A. It was by the tree I spoke of. 

Q. Right by the same tree? 

A. Yes, sir. 

Q. You mean by the tree at which you were attacked? 

A. Yes, sir. 

Q. Do you recall where you were at the time it started to 
rain? 

A. We were sitting on the bank facing New York Avenue. 

Q. Did it rain and then stop, or did it rain continuously? 

A. It rained for a while and then stopped. 

Q. When it first started, you were on the top of the bank, is 
that right? 

A. Yes, sir. 

Q. Did you then leave the top of the bank and go under Ihe 
tree? 

A. Yes, sir. 
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Q. Where were you when it started the second time, if it did? 
A. I was still by the tree. 

Q. And that was the time or approximately the time that 
the stranger walked up there? 

A. Yes. 

Q. You were not engaged in intercourse? 

A. No. 

Q. Were you standing or sitting? 

A. We were sitting for a while and then we were standing 
for a while. 

91 Q. When he walked up, were you standing or sit¬ 
ting? 

A. No; we were sitting down. 

Mr. Atkinson. That is all. 

Redirect examination by Mr. Curran: 

Q. Lawrence, in response to Mr. Atkinson’s question, he 
placed his hand in his pants pocket like this (indicating). 
Was that where the defendant had his hand, in his pants 
pocket? 

A. No, sir; it was in a dark jacket. 

Q. And was up just like this (indicating)? 

A. Yes. 

Q. I forgot to ask one question on direct. Had you ever 
seen this defendant before? 

A. Not until that particular night. 

Mr. Curran. That is all. 

Recross examination by Mr. Atkinson: 

Q. Was it a dark night? 

A. It was just beginning to get dark. 

Q. At the time that this stranger walked up to you, how 
was it—it was not so terribly dark was it? 

A. It was not so terribly dark. 

Q. Do you mean by that that you could see the trees, and 
so forth, around there, or could you recognize anything on 
the ground? 

92 A. Yes; you could see for a little distance. 

Q. What do you mean by a little distance? 

A. It was light enough to see things at a certain distance. 

Q. There are no lights up there at all? 

A. No, sir. 

Q. It is almost complete woods, isn’t it? 

A. Just about. 

Q. You had no light with you? 

A. No light; no. 

Mr. Atkinson. That is all. 
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Redirect examination by Mr. Curran: 

Q. Did you see the defendant? 

A. Yes; I saw him. 

Q. Was there any light there at all? 

A. It was light enough to see a person ten or fifteen feet 
from you. 

Mr. Curran. That is all. 

May we approach the bench, your Honor? 

(Side bar conference.) 

The Court. Gentlemen of the jury, at this point we 4’ill 
take a recess until 1: 30. I believe you are all experienced 
jurors, and it may not be necessary to say this to you, but 
I will say it out of an abundance of caution You will please 
not discuss this case among yourselves or anybody else 

93 until you get to your jury room and then you may 
discuss it, of course, as long as you wish. Listen to 

all the testimony carefully and try to keep your judgment 
in suspense until you have heard all the testimony and the 
arguments of counsel and the instructions of the Court. | Of 
course you will not let anybody talk with you about the case 
at any time or in any way Whatever you learn about t|his 
case should be learned in open court while the Court is in 
session, therefore do not read anything in the newspapers 
about it, do not listen to anything over the radio, or do ijiot 
go to the scene where the affair occurred. If before we get 
through, counsel think it would be helpful to your under¬ 
standing for you to go there, it will be arranged for you all 
to go together, but do not go at all, because that might cause 
a mistrial. 

* * * * * 

94 Joyce Eileen Smith called as a witness on behalf] of 
the Government, having been first duly sworn, testi¬ 
fied as follows: 

Direct examination by Mr. Curran: 

Q. Will you tell the Court and jury your full name, Joyce? 
A. Joyce Eileen Smith. 

95 Q. Where do you live, Joyce? 

A. 1323 Childress Street NE. 

Q. How old are you, Joyce? 

A. Eighteen. 

Q. And you know Lawrence McCullough? 

A. I do. 

Q. How long have you known Lawrence, Joyce? 

A. Almost a year. 

Q. Do you keep company with Lawrence? 

A. Yes; I do. 
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Q. Directing your attention to the 19th day of July, did 
you see Lawrence on that day, Joyce? 

A. Yes; I did. 

Q. Tell us about what time it was. 

A. About two-thirty, I think. 

Q. And where? 

A. At my house. 

Q. Did you stay at your house? 

A. We stayed there for about an hour. 

Q. And then where did you go? 

A. We walked down to a restaurant down at 12th and K. 
Q. How long did you stay in the restaurant, Joyce? 

A. Until about .five o’clock. 

Q. Did you have anything in the restaurant? 

A. Yes; we did. 

Q. What did you have? 

A. I had some Coca-Cola. 

Q. What did Lawrence have? 

A. Some beer. 

Q. Did there come a time when you left the restaurant? 
Did there come a time when you and Lawrence left the 
restaurant? 

96 A. Yes; we left. 

Q. Where did you go? 

A. We went to a drug store on West Virginia Avenue and 
Florida Avenue. 

Q. How long did you stay in the drug store? 

A. Less than five minutes. 

Q. Then did you go some place? 

A. Yes; we walked up West Virginia Avenue to the Pat¬ 
terson Woods. 

Q. To the Patterson Woods; you and Lawrence? 

A. Yes. 

Q. What did you do in the Patterson Woods? 

A. We went and sat up on the hill, on the edge of the hill. 
Q. How long did you stay on the edge of the hill? 

A. About an hour. 

Q. And then what did you do? 

A. We went and sat under a tree; it started to rain. 

Q. I hand you Government’s Exhibit No. 3, and ask you 
if you can identify that. 

A. Yes; I do. 

Q. And what is that? 

A. That is the tree we sat under. 

Q. How long were you there, approximately? 

A. About a half hour. 
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Q. Did you and Lawrence have anything to do there? 

A. Yes; we did. 

Q. What were you doing? 

97 A. We had sexual intercourse. 

Q. After you had sexual intercourse, what did you do? 

A. We sat down beneath the tree because it was raining. 

Q. Do you recall how long you were there? 

A. About fifteen minutes. 

Q. About fifteen minutes; then what happened? 

A. We were sitting there and I happened to look arohnd 
behind me and I saw this colored man. 

Q. Do you know the colored man’s name, Joyce? 

A. Yes; I do. 

Q. What is it? 

A. Roland J. Lindsey. 

Q. Had you ever seen him before in your life? 

A. No; 1 never have. 

Q. Is he in the courtroom today? 

A. Yes; he is. 

Q. Can you identify him? 

A. He is sitting right there [indicating defendant]. 

Q. What happened when Roland came out in front of you? 

A. Well, he came up in back of us and we stood up ri^ht 
away. 

Q. Do you know what time this was that Roland appeared 
before you? 

A. I guess it was about between five and six; we left tjhe 
restaurant at five o’clock. 

Q. Do you recall whether it was light or dark or dusk ,or 
what was the condition? 

9S A. Well, when we were sitting under the tree it was 
just beginning to get dark and it was dark when he 
came up. 

Q. Now, did you see the defendant’s fac£? i 

A. Yes; I did. j 

Q. How close were you to him? 

A. Well, he moved around quite a bit. 

Q. Yes. 

A. And at times I was close to him and then at other tinges 
I was not. 

Q. Now, what did he first say to you when he appeared 
before you and Lawrence? 

A. He said he was a guard for the woods and he was scout¬ 
ing the woods, and we would have to pay a fine of $5, arid 
Lawrence said he just had 15 cents, and he said, well, he wou]d 
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have to take us to the police station, because we did not have 
the fine to pay. 

Q. Did he take you to the police station? 

A. No; he did not. 

Q. What happened then? 

A. Well, we stood around; he said he had a gun in his pocket, 
and we stayed about an hour talking to him, trying to persuade 
him to let us go. 

Q. Did he have his hand in his pocket? 

A. Yes; he did. 

Q. What pocket did he had his hand in? 

A. The right-hand pocket. 

99 Q. What hand, the right hand? 

A. Yes. 

Q. Do you recall what pocket his hand was in? 

A. It was in the right pocket. 

Q. Of what? 

A. Of the coat. 

Q. Like this [indicating]? 

A. Yes. 

Q. And then w r hat happened? 

A. We stood around talking for about an hour and he said 
that he would kill us if we tried to leave, and then he said he 
could kill us anyway and nobody would blame him for it be¬ 
cause he w’ould say we were trying to escape. 

Q. Yes; and what happened then? 

A. Well, he was talking, and we were trying to persuade 
him to let us go, and he said, “Come here.” 

Q. He said that to whom, “Come here”? 

A. He just said that, and LawTence asked him did he mean 
him, and he said, “No; I mean her,” and he—I went up to 
him, and he had his hand—he put his hand on the private 
part of my body and I pulled away from him, and he asked 
me if I was scared, and I told him no. 

Q. Did Lawrence do anything at that time? 

A. He was stooping down to get a rock. 

Q. He was stooping down to get a rock? Who was stooping 
down to get a rock? 

A. Lawrence. 

Q. Did he do anything? 

A. No; he stood up again, and then when he pulled 

100 me toward him again, I kind of pulled away and then I 
went up to him and grabbed at the place he w r as sup¬ 
posed to have the gun. 

Q. And then what happened? 
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A. And then he threw me on the ground and then Lawrence 
and he got in a fight. 

Q. Do you recall who struck the first blow between Lindsey 
and Lawrence? 


A. No; I cannot. 

Q. Did you see the fight? 

A. Yes; I did. 

Q. Tell us what you saw? 

A. Well, after he threw me down on the ground, he ^nd 
Lawrence started fighting, and he got on top of Lawrence, and 
Lawrence yelled that he was cutting him, and he told m^ to 
pick up the brick, so I picked up the brick and threw it knd 


it missed him, and Lindsey picked up the brick and sort ofj hit 
Lawrence on the head with it. 

Q. And then what did he do after that? 

A. Oh, I started screaming, and then I ran towards the edge 
of the hill. I thought I could get some help, and as I ^vas 
running to get help for Lawrence, he came towards me knd 
threw me on the ground and put his thing in me. 

Q. And then what did he do? 

A. He pulled me under the tree and had sexual intercourse 
with me. 

Q. Now, then, I want you to tell the jury in detail exactly 
what Lindsey did from the time he pulled you un|der 
101 the tree. 

A. Well, he laid me under the tree and he pulled my 
dress up and he had sexual intercourse with me, and while he 
was having sexual intercourse with me, he stopped and but 
his body down on my private part, and put his tongue inside 
of me and then that was—then he finished having sexual intjer- 
caurse with me, and then he pulled me up and then he l^ft. 

Q. After he took his tongue and put it down in your private 
parts, did he do anything with his tongue after that? 

Mr. Atkinson. I object to the form of the question. 

The Court. Objection overruled. 


By Mr. Curran: 

Q. Do you understand the question, Joyce? 

A. I beg your pardon. 

Q. You said that he was having sexual intercourse wijth 
you, and he withdrew his person and put his tongue down |on 
your private part and put his tongue in you? 

A. Yes. 

Q. And then he took his tongue out? 

A. While he was having sexual intercourse he took my 
brassiere and stuff down. I 
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Q. Tell us about that. 

A. And he took my breast out and bit me. 

Q. Did he do anything else with his mouth? 

102 A. Well, he bit my tongue off a bit and my lips. 

Q. What happened after that, Joyce? 

A. Well, after the sexual intercourse was over he pulled me 
up and he said to send Lawrence home in a taxi cab and I told 
him no. and while we were having sexual intercourse I had 
a pin with my name on it- 

Q. What kind of a pin was this, just describe it. 

A. It was a pearl pin with my name written on it in gold 
wire. 

Q. What happened to that pin? 

A. Well, he had me on the ground and he was going to kill 
me, and so I took the pin off and I laid it down by the trunk 
of the tree—because I thought if he did kill me that would 
be evidence there so people would know who we were, and 
then he did not kill me; I got up and gave it to him. 

Q. Did he take it? 

A. Yes; he took it. 

Q. Show us approximately where by the tree you put down 
the pin? 

A. I put it right down here [indicating]. 

Q. Right by the trunk? 

A. Yes; right near the trunk; right up against the trunk. 

Mr. Curran. May I pass this to the jury, right by the trunk 
of the tree [indicating] ? 

By Mr. Curran : 

103 Q. I hand you this article, Joyce, and ask you if you 
can identify that. 

A. I can identify that; that belongs to me. 

Q. Is that the pin that you had on? 

A. Yes, sir. 

Mr. Curran. May we mark this “Government's Exhibit 9,” 

for identification, if your Honor please? 

***** 

By Mr. Curran: 

Q. Tell us what happened, then, Joyce, after he took the 
pin?- 

A. Well, he took some matches, and he struck them and 
picked up his hat, and different things that had fallen out of 
his pockets, I guess, and then he lit a match and looked at Law¬ 
rence’s head, and then I started to have Lawrence get up on 
his feet, and he started toward me a minute, and he told us not 
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to go down in the woods, that there were so many hobdfcs in 
the woods, and he said they might start something, so I if as 
afraid to go down in the woods again, so I helped Lawrence up, 
and he got up, so we got away from him. 

Q. Well, did Lindsey leave when you picked Lawrence up? 

A. He was leaving me, I could see him leaving, after I help ed 
Lawrence up. 

Q. W’hat happened after you helped Lawrence upi) 
104 A. I helped him up, and I got to the edge of the hill 
and I took my shoes and stockings off and slid down the 
hill, and I hailed a car and it did not stop, and then the secopd 
car I hailed did stop. 

Q. Did the defendant say anything to you at any time as to 
what his name was? 

A. Yes; he did. 

Q. What did he say? 

A. During the intercourse he said that he thought I was very 
sweet and that he would like to take me up to his home. I 
asked him where his home was and he said at Philadelphia, and 
I asked what his name was and he said, “Lester.” 

Q. Did you get Lawrence on his feet, then?* 

A. I did, but he kept on falling down. 

Q. What did you do then? 

A. Well, I helped Lawarence up on his feet, and he w’ould fall 
down, and I would help him again, and I finally got him over 
to the edge of the hill, and I took my shoes and stockings off afid 
slid down. 

Q. I hand you this article of clothing, Joyce, and ask you if 
you can identify that. 

A. Yes; I can identify them. 

Q. Are those the shoes and stockings you took off, Joyce? 

A. Yes. 


Mr. Curran. I ask they be marked “Government’s Exhibit 

10 and 11/’ for identification. 

***** 

105 Q. You hailed the second automobile, you say? 

A. Yes. 

Q. And where did you go? 

A. He took me to a gasoline station. 

Q. Did you know who this man was that picked you up? 1 
A. I recognized his face, but I don’t know his name. 

106 Q. Did you tell him what had happened to you? 

A. I told him my boy friend and I had been attacked 
and I wanted to get to the police. 

430S31—>2-3 
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hand you that and ask you if you can identify that, 

Joyce? 

A. I identify that. 

Q. Is that your slip? 

A. Yes. 

Mr. Curran. I ask that it be marked “Government Ex¬ 
hibit 12’’ for identification. 

* * * * * 

By Mr. Curran: 

Q. I hand you this and ask you if you can identify that? 

A. Yes; that is my dress. 

Q. That is the dress you had on, on July 19th? 

A. Yes. 

##•*** 

Mr. Curran. I ask that it be marked “Exhibit 13” for 
identification. 

By Mr. Curran: 

. What did you do when you got to the gas station, then? 

A. Well, we said we would be back with the money, but were 
the gasoline station and called the police, because soon after¬ 
wards the patrol car came and the police asked me what had 
happened, and I told him, and then they took me up and went 
up the hill to get Lawrence, and in the meantime some other 
officers came to the gasoline station. 

Q. At any time when you, Lawrence, and the defend- 
107 ant were talking, was any request made for the de¬ 
fendant to identify himself? 

A. Yes; it was. 

Q. Tell us about that. 

A. He told us that he was a guard and that the fine for 
being up there was $5 because it was Government property, 
and Lawrence said he only had 15 cents, and so he said that 
there were signs all up in the woods, and Law’rence said: “If 
you can show me the sign, I will pay you the $5.” 

Q. When you were talking about this, did the defendant 
take anything at all out of his pocket? 

A. Yes; he took a little book out of his pocket, like he was 
going to write down our names, because he asked us our 
names. 

Q. Do you recall what the book looked like, Joyce? 

A. No; I don’t. I know it -was a little book. 

Q. Do you recall what color it was? 

A. No; I don’t. 
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Q. How long did you stay at the gasoline station? 

A. Not very long—I don’t know. 

Q. What happened there, what was done after the police 
officers arrived at the gasoline station? 

A. They brought Lawrence down from the hill, and ^he 
patrol wagon—I was sitting up front and he was sitting in 
the back, and they took him to the Casualty Hospital and 
then they took me to the Gallinger Hospital. 

Q. Were you examined at the Gallinger Hospital? 

A. Yes; I was. 

108 Q. Were you treated at all at the Casualty Hospital? 

A. No. 

Q. I hand you this book and ask you if you have ever 
seen that before? 

A. I might have seen it, I don’t know what color the bijok 
was, but it was something about that size, it was shaped like 
that. 

Q. After you were examined at the Gallinger Hospital, 
Joyce, where did you go. 

A. They took me to the Women’s Bureau. 

Q. How long did you stay there, do you know? 

A. I spent the night there. 

Q. Did there come a time that you saw the defendant 
Lindsey again? 

A. Yes; I saw him at the homicide bureau. 

Q. Do you recall when that was? 

A. That was Monday, following the- 

Q. (Interposing.) The following Monday, was it? 

A. Yes. 

Q. Do you recall what time it was? 

A. It was evening. 

Q. In the evening? 

A. In the evening. 

Q. Who was present, Joyce? 

A. Well, Detective Lubore and Detective Scott—I dorj’t 
know the other officers’ names. 

Q. Tell us exactly what happened when you we^it 

109 in the room where the defendant Roland Lindsey wa$? 

A. Well, Detective Lubore took me up and he asked 
me if I fainted very much, and I told him I had never 
fainted, so I came in the room, and then I saw him and I 
ran out. 

Q. When you saw who? 

A. Lindsey. 

Q. You ran out? 1 

A. Yes. I ; 
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Q. And did there come a time when you came back in? 

A. Yes; I ran out, I was scared, and I was crying, and 
they talked to me, and I finally came back and I sat down 
right across from Lindsey. 

Q. When did you sat down right across from Lindsey, did 
Lindsey make any statement? 

A. Well, the officer there asked me if that was the man 
that did all that and I said “Yes”; and he asked Lindsey if 
I was the girl and Lindsey said yes; I was. 

Q. Can you tell us, Joyce, when you got Lawrence to the 
side of the bank, before the police officers and Mr. Flanagan 
took you down what his condition was? 

A. Oh, he was bleeding terribly, and he showed his finger, 
and the first joint of his finger was almost off. 

Q. Did you see his throat? 

A. I saw his throat, and that was only after they brought 
him down to the light. 

Q. And did you see it in the light? 

A. Yes. 

Q. What was the condition of his throat? 

110 A. There was a great big long cut and it was hang¬ 
ing down so I could see the inside of the throat. 

Mr. Curran. You may take the witness. 

Cross-examination by Mr. Tyson: 

Q. How long have you known Mr. McCullough? 

A. Nearly a year. 

Q. What time of the day did he call on you that afternoon, 
what time was it? 

A. About 2:30. 

Q. And from there you went to a restaurant? 

A. Yes, sir. 

Q. What time did you arrive at the restaurant? 

A. I don’t know what time we arrived. 

Q. About what time? 

A. I guess about 3 o’clock, because he stayed over to my 
house a little while. 

Q. And how long did you stay in the restaurant? 

A. ’Til 5 o’clock. 

Q. And you left the restaurant and went to a drug store? 

A. Yes. 

Q. Where was this drug store? 

A. At West Virginia Avenue and Florida Avenue North¬ 
east. 

Q. By the way, where is that restaurant? 

A. At 12th and K, Northeast. 
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Q. 12th and K Streets? 

A. Yes. 

Q. You did not go to a restaurant at 13th and 

111 Florida Avenue? 

A. No, it was at 12th and K. 

Q. Northwest or Northeast? 

A. Northeast. 

Q. After you left the drug store at the corner of Vfest 
Virginia Avenue and Florida Avenue, which way did Vou 
walk? 

A. I don’t know which direction. What do you mean? 

Q. I mean just that, which direction did you walk? 

A. We walked up West Virginia Avenue. 

Q. Toward New York Avenue? 

A. No, we walked up, up West Virginia Avenue. 

Q. Did you walk- 

A. (Interposing.) We walked opposite from the Capitol, 
in the opposite way from the Capitol. 

Q. Do you know where the inspection—car inspection place 
is at? 

A. Yes, we walked in that direction. 

Q. That is towards New York Avenue? 

A. Yes. towards Bladensburg Road. 

Q. That is right. How far on this road did you wajik? 
A. I don’t know how far. We walked up until we got to 
the gate of Patterson Woods. 

Q. You are familiar with that section, are you not? 

A. I am. 

Q. You live out there, don’t you? 

A. Yes, sir. 

Q. And you know what the direction of New York Avenue 
is? 

A. Well, I don’t know how many blocks. 

112 Q. I did not ask you how many blocks, I just want to 
know the general direction. 

A. Well, towards Bladensburg Road. 

Q. Now, about where off Virginia Avenue did you turn) to 
get into Patterson Woods? 

A. I don’t know, it is a little tiny street there, a kind of a dqad 
end, and that is where the gate is. 

Q. You know about the gate? 

A. Yes, there is a fence around it with a gate. 

Q. Had you and your boy friend ever been in there befor^?' 

* # * * * 

Mr. Curran. I object to the question because it has ^io 
relevancy to the committing of the crime of July 19th, whether 
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or not she and the boy had.ever been in the Patterson Woods 
before. I do not know whether they have or not, maybe they 
have. 

Mr. Tyson. What I have in mind is that she is very familiar 
with the location of that place, and if she was familiar with the 
location of the place, she would know the different things 

113 that will come out in the evidence later on. 

The Court. I do not see any objection to her saying 
whether she has ever been there before, but the question is has 
she ever been there with her friend before. 

Mr. Curran. Very well. 

***** 

Mr. Tyson. Will you repeat the question? 

(The pending question, as recorded, was read by the re¬ 
porter.) 

A. Yes, we have. 

By Mr. Tyson : 

Q. Have you ever been near the spot this thing happened 
before? 

A. We were up on the edge of the hill. 

Q. I say, you have been up there before? 

A. Yes, just once before. 

Q. When you and your boy friend went up in the woods, 
for what purpose did you go? 

Mr. Curran. I object. 

The Court. You mean on July 19th? 

Mr. Tyson. On July 19th. 

Mr. Curran. I withdraw my objection. 

The Witness. Will you repeat that question? 

By Mr. Tyson: 

114 Q. When you and your boy friend went up there that 
night when this affair happened, for what purpose did 

you go? 

A. Well, we went up there and sat on the edge of the hill, 
that was our purpose, but then that other thing happened; but 

we did not go up there for that purpose- 

Q. (Interposing.) Well, that is far enough. When you sat 
on the hill in what direction did you look? For instance, were 
you looking towards Florida Avenue or West Virginia Avenue 
or New York Avenue? 

A. We were looking towards New York Avenue. 

Q. You were looking at the traffic on New York Avenue? 

A. The traffic and the trains there. 

Q. You were watching the trains, too? 

A. Yes, sir. 
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Q. And how long did you stay up on the hill at this place 
where you were, watching those cars? 

A. Not very long, because—we would have stayed up there 
longer, but we walked toward the tree when it started to rain. 

Q. Do you know about what time it was? 

A. I guess—it was not dark yet. 

Q. It was still daylight? About what time was it? 

A. I guess about 6 o’clock. 

Q. About 6 o’clock. And you say you left the restaurant at 
about 5 o’clock. 

A. Yes, sir. 

Q. And that you were on this hill about 6 o’clock? 

115 A. We had been on there since we left the restaurant. 
Q. How long does it take you to walk from the restau¬ 
rant to that point? 

A. I don’t know; I guess about 15 minutes. 

Q. So you were there from 10 minutes after 5 until 6 o’clock? 
A. Yes. 

Q. And then you say it started to rain? 

A. Yes, sir. 

Q. And then where did you go? 

A. We went underneath the tree. 

Q. Was it right close to the top of the hill, the tree that 
you speak of? 

A. Well, when you were sitting under the tree you could 
not look down on New York Avenue because the hill comes 
up and it kind of slants down a little bit. 

Q. You say it had started to rain after you had left the 
top of the hill? 

A. Yes, that is why we left; to get under the tree. 

Q. And then you went to the big tree? 

A. Yes. 

Q. Did you wait until after the rain before you had j^our 
intercourse or did you have it while it rained? 

A. Well, it was during the rain. 

Q. And you say that would have been about 6:15? 

A. I think so. 

Q. How long after this occurrence took place was it that 
Lindsey came up? 

116 A. Well, I think it was about 15 minutes; I knojw it 
was not very long. 

Q. That would be about 6:30; is that right? 

A. I would say about a quarter to 7. 

Q. About 6:45, and it was July 19th? 

A. Yes. 
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Q. Did I understand you to say that he came up behind 
you? 

A. Yes. 

Q. You were both sitting down? 

A. Yes, sir. 

Q. Did he startle you? 

A. Yes, sir; I looked around, I did not even hear him come 
up, and I looked around and he was standing right behind us. 

Q. What was the first conversation? Who said the first 
words? 

A. Lawrence asked him what he wanted; I believe that is 
the way it was. 

Q. How did he respond? 

A. He said he was a special guard, guarding those woods, 
and there were a lot of signs up, and he would fine us $5 or he 
would have to take us to jail. 

Q. You kept on talking with him, is that right? 

A. Yes, sir. 

Q. For one hour? 

A. Just about an hour. 

Q. What were the conversations during that hour? 

A. Well, we were trying to persuade him to let us go because 
we thought he had a gun, he said he had, and he said he was 
going to shoot us if we tried to leave. 

117 Q. Did you say he had a gun? 

A. Yes, sir. 

Q. Can you give us some idea of the conversation that took 
place that took up an hour? 

A. Well, we asked him to let us go, and then he was telling 
us about he was once a prizefighter and he could fight pretty 
good, and he kept saying he was going to kill us if we tried 
to leave, and he said he could kill us anyway and he would 
not be blamed because he was guarding that property, and he 
would say we were trying to escape, and then—he had a bag 
with him and he asked Lawrence if he drank, and Lawrence 
said “Yes, sometimes,” and he said, “Do you drink whiskey?” 
and Lawrence said, “Yes,” but he did not say anything else. 

Q. Did he ask Lawrence if he would have any? 

A. No. 

Q. Did he ask Lawrence if he wanted a drink? 

A. No, he just asked him—I don’t think he did. 

Q. Did he make any advances towards you in that hour? 

A. Yes, he did. 

Q. About what time did he make the advances? 

A. During the conversation, and Lawrence stopped down 
to pick up a brick and he- 
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Q. (Interposing.) What is that? 

A. Lawrence had stopped down to pick up a brick. 

Q. While he was talking with him? 

A. Yes. 

Q. Now let us go back to this conversation. Was it a 
menacing conversation—I mean were you just talking 
118 back and forth—you were trying to get him to leave you 


A. (Interposing.) Yes. 

Q. And you were telling him why he should not do it, that 
Lawrence was in the Army and he would get into trouble and 
all that sort of thing? Was the type of conversation it 
was? 

A. Yes; it was. 

Q. By the way, did you see a pistol? 

A. I beg your pardon? 

Q. Did you see a pistol? 

A. No. I did not, but the last time he pulled towards ime 
and put his hand on my private part, I asked him if he had 
a gun, and he said he did have a gun, and I asked him to show 
it to me, and he said, “No,” and then- 

Q. (Interposing.) That is enough- 

Mr. Curran. (Interposing.) Wait a minute, I think the 
witness ought to be allowed to finish her answer. 

Mr. Tyson. That is not responsive I asked her, if you 
Honor please. 

Mr. Curran. I do not think the witness ought to be in¬ 
terrupted in the middle of a sentence. 

Mr. Tyson. Very well. 

By Mr. Tyson: 

Q. Complete it. 

A. And then, when he would not show me his gun, I figured 
right then that he did not have a gun, and I grabbed the 
119 place where he was supposed to have a gun at, and then 
that is when he knocked me down on the ground. 

Q. And that was before Lawrence and he started to fight? 

A. Because when he knocked me down on the ground, th^n 
is when he and Lawrence started- 

Q. (Interposing.) Did you tell Lawrence he did not haye 
a gun? 

A. No, Lawrence heard what I said, and I pulled at his 
hand- 

Q. (Interposing.) Lawrence heard what you said? 

A. Certainly. 

Q. What did you say? 
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A. I asked him if he had a gun, and he said, “Yes; of course,” 
that he had a gun, and I said, “Show it to me,” and he would 
not show it to me, so I figured right away he did not have a 
gun, and I was nearer to him than Lawrence, and that is when 
I grabbed at his hand- 

Q. (Interposing.) And you found there was no gun there? 

A. I don’t know whether there was or not, I just grabbed at 
it, and that is when he knocked me down on the ground. 

120 Q. Had you ever seen this man before? 

A. Lindsey? No; I never had. 

Q. Do you recall a man speaking to you on Childress Street 
in the colored section two or three weeks before this thing 
happened? 

A. No, I do not. 

Q. Did you recall having seen a colored man that spoke to 
you several times when he was working on a Royal Crown 
Bottling truck? 

A. No, nobody ever spoke to me. 

Q. Did you ever give this man a pin before you went up 
into these woods three or four days before? 

A. What man? 

Q. This man Lindsey. 

A. No, I did not. I gave it to him up there. 

Q. Getting back to the scene of this accident, did I under¬ 
stand you to say that while Lindsey and your boy friend were 
fighting, you ran to the top of the hill? 

A. No, when they started fighting, Lawrence called to me 
that Lindsey was cutting him and to throw a brick, and I 
picked up a brick and I threw it and I missed, and Lindsey 
was on top and he picked up the brick and started hitting 
Lawrence with the brick. 

Q. You did not accidentally hit your boy friend with this 
brick? 

A. No I didn’t; because I saw the brick fall, and I 

121 saw Lindsey pick it up. 

Q. You did not throw the brick? 

A. Yes; I threw the brick and it fell to the ground right 
near where they were fighting. 

Q. You could not be mistaken about that? This was in 
the night time. 

A. I know it was in the night time, but I had been up there 
so long my eyes were accustomed to the darkness by then. 

Q. And you could see these two men fighting, and when this 
brick fell to the ground, it was near him, but did not hit either 
one? 
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A. I don’t think it did. I am pretty sure it did not, because 
it did not come near him; it came a few inches from him, ^.nd 
I saw Lindsey pick it up and hit Lawrence in the head, and 
that is why I started screaming. 

Q. Did you see it hit within two or three inches of th^m? 

A. Yes, I did. 

Q. And you know it did not hit either one of them? 

A. It did not hit either one of them. 

Q. You could not be mistaken? 

A. I don’t think I could. 

Q. That is what I want to know. 

A. I don’t think I am mistaken; I am sure then that l am 
right. 

Q. Did you throw this brick or did you attempt to| hit 
122 him with the brick in your hand? 

A. I threw it. 

Q. How far away were you? 

A. I don’t know how far. I guess from here to you dr a 
little farther, and I was so nervous that when I threw it I 
guess I didn’t aim very good. 

Q. But you did come pretty close to him? 

A. Yes, I did. 

Q. Were they rolling over the ground? 

A. Well, they were, but when I threw it, they were on the 
ground, and Lindsey was on top of Lawrence. 

Q. And did not—you did not attempt to come over itnd 
hit Lindsey on the head? 

A. No, I did not. 

Q. You took a chance on throwing the brick? 

A. Yes. 

Q. And hoping that it would hit Lindsey? 

A. Yes. 

Q. After this time, after you threw the rock or the brjck, 
what did you do then? 

A. Well, Lindsey started to hit Lawrence on the head with 
it, and I started screaming and running to the edge of the hill. 

Q. The edge of the hill? 

A. Yes. 

Q. That is the hill where you were sitting? 

A. Yes. 

Q. That was right next to the Street, New York Avenue— 
you could look right down New York Avenue? 

A. Yes, you could look right down New York Ave¬ 
nue. 4 
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Q. Did you attempt at th’at time to get any aid? 

A. To do what? 

Q. To get any aid for McCullough? 

A. Yes; that is why I ran to the edge of the hill, but 
before I could get to the edge of the hill, Lindsey had gotten 
up and threw me to the ground and stuck his fingers in my 
mouth. 

Q. Did you come to the top of the hill? 

A. No; I didn’t get all the way to the top of the hill. 

Q. You say you were as far away from the two of them, 
they were rolling on the ground, as from me to you, is that 
right? 

A. Yes, sir; about. 

Q. And while they were still rolling on the ground you ran 
to the hill, is that right? 

A. Yes, sir. 

Q. But before you got to the hill, Lindsey had pushed his 
fingers- 

A. I saw him while hitting Lawrence, that is why I started 
screaming and I ran. 

Q. And then he jumped up and ran after you? 

A. Yes. 

Q. And when you got to the top of the hill- 

A. I didn’t get right to the edge of the hill; I got a few 
yards from the edge of the hill, but I didn’t get all the way to 
the edge, because I had on high-heeled shoes and 
124 I could not run very fast. 

Q. Did you attempt to fight back? 

A. He pushed me down to the ground so quick, and sat 
on top of me and put his fingers in my mouth so quick that 
I could not fight him. 

Q. Did he push you with your back toward the ground? 

A. No. Because I turned around to look and see if he was 
following me, and when I turned around he pushed me on 
the ground. 

Q. You were screaming? 

A. Yes, sir; that is why he put his fingers in my mouth. 

Q. You were looking back all the time to see where he was? 

A. Yes, I was; I did not look back an awful lot, but I did 
look back. 

Q. Did you think you could beat him to the road? 

A. Well, I don’t know; I didn’t think about that; I just 
ran, because that was the only thing that was in my mind. 

Q. At this place where he caught you and threw you down, 
is that the place where he took advantage of you? 
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A. No; he pulled me up and pulled me along with him and 
when I started to fight him off he said he would kill me land 
he pulled me back under the tree. 

Q. Back where your boy friend was? 

A. We were some feet away v from Lawrence. Lawrelnce 
was unconscious. 

125 Q. But he took you from the hill back to where 
Lawrence was or near where Lawrence was? 

A. Yes, but we were not right on the hill—no, we vtere 
not right on the hill, but he dragged me back and put me 
down on the ground right where Lawrence and I had been 
sitting when he came up. 

Q. Did he say the reason why he did it? 

A. No. 

Q. He had a conversation with you? 

A. Yes, he did. 

Q. You asked him his name? 

A. Yes. 

Q. He said his name was Lester? 

A. Yes. 

Q. That he would like to take you to his home in Phila¬ 
delphia? 

A. Yes. 

Q. And what are some of the other things he said? 

A. That is all, except he said I was sweet. 

Q. That you were sweet. Were you afraid then? 

A. Certainly I was afraid. 

Q. Did you scream back these answers, or did you just tklk 
to him in a conversational tone? 

A. I talked to him because I thought if I ever got awlay 
I would be able to catch him. 

Q. Just before this thing started you laid your pin over to 
one side? 

A. Yes. 

Q. Face up? 

A. I don’t know whether it was face up or not. 

Q. That was the purpose of leaving some identifica- 

126 tion there in case you got killed, I think you said? 

A. Yes. 

Q. But while this activity was going on, you gave him 
pin? 

A. No; it was after it was all over that I gave him the 
I was standing up and I gave it to him. 

Q. Why did you give him the pin? 

A. I gave him the pin because I figured first he was not gjo- 
ing to kill me, and that if he had my pin with my name on I 
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could tell the police and they could catch him; identify him by 
my pin. 

Q. He took this pin? 

A. Yes. 

Q. What did he say about it, if anything? 

A. He didn't say anything 

Q. He just took it? 

A. Yes. 

Q. Did he ask you for any money? 

A. No, he did not. 

Q. After he left—by the way, in which direction did he 
leave? 

A. He walked down towards West Virginia Avenue, the way 
we came up. He went down the very same path we came up. 

Q. That is back away from the railroad tracks? 

A. Yes. 

Q. Then you say you ran back to the top of the hill or you 
came back to McCullough, your boy friend? 

A. What do you mean I came back? I was right there 
127 w’hen he left and I helped Lawrence up. 

You were right beside where the boy friend was? 

A. No; I was not. Lawrence was on one side of the tree a 
few feet away from the tree, and w*e were on the other side, and 
when he picked me up off the ground, and he lit the matches to 
find some things he had dropped, then he went on and I went 
over to Lawrence as soon as he left. 

Q. Then when you wrent over to Lawrence, instead of going 
back, you saw’ that Lawrence w r as cut? 

A. I saw’ his head w’as bleeding; I didn't know his throat w’as 
cut until they took him dowm New York Avenue. 

Q. His head w’as bleeding from the top? 

A. Yes; the blood w’as running dow’n his face. 

Q. And you attempted to pick him up? 

A. Yes; I picked him up and he w’ould stagger aw’ay from me 
and fall down, and I would have to help him up again. 

Q. Then you left to get some assistance, is that right? 

A. Yes. 

Q. You went back to the top of the hill? 

A. I beg your pardon? 

Q. Then you went back to the top of the hill? 

A. Yes, and then I told Lawrence to sit there and wait for 
me. 

Q. You carried him up with you? 
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A. No; I left him. I took hold of his arm and left him 

128 at the edge of the hill and set him at the edge of the hill, 
and I took off my shoes and stockings and slid down the 

hill. 

Q. Miss Smith, you have been in the woods several times be¬ 
fore, have you not? 

A. That was just the second time I was there. 

Q. Was there any way to get down off this hill without sliding 
down over the hill? 

A. No, there was not. 

Q. Then after you got down off this hill—you took jour 
shoes and stockings off and slid down this hill. Incidentally, is 
this the dress that you had on [indicating] ? 

A. Yes. 

Q. How did you slide down this hill?' 

A. I just sat down and slid down. 

Q. Is there any mark on your dress? 

A. I don’t know. 

Q. This is the dress you were wearing that night [indi¬ 
cating] ? 

A. Yes, it was. 

Q. You slid down the hill. It had been raining that night? 

A. Yes. 

Q. And you slid down the hill? 

A. Yes. 

Q. When you got dowm the hill you tried to stop one motdrist 
and- 

A. And he wouldn’t stop, so the next car I jumped in front 
of it. 

Q. But it so happened that you recognized the boy 

129 that was driving this car anyhow?' 

A. No; I didn’t know him. I said I recognized him 
when I saw him in the court room here and everything, but I 
didn’t know his name. 

Q. What gas station did you go to? 

A. There was one going down towards Bladensburg Road, 
the first gasoline station, and it was at the end of the Patterson 
Woods block. 

Q. One of those cut-rate places? 

A. I don’t know, I didn’t notice whether it was or not. 

Q. It was on Fairview Avenue? 

A. I don’t know whether it is or not. 

Q. You are acquainted with that section, are you not? 

A. I am, but I was too excited to notice then. I thought 
Lawrence was dying. 
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Q. If we should go out there now, could you point out all 
of these places? 

A. I think I could. 

Q. You say you sat in the car while the driver went and 
phoned the police? 

A. Yes. 

Q. Did he tell you to sit in the car? 

A. No, I stopped in the car and before I opened the door— 
he had a little girl in the car and I told him my boy friend and 
I was attacked, and he is the one that called the police. 

Q. The police car came back to this gasoline station? 

130 A. We called the police and the patrol car came up. 
Q. Up to the gasoline station? 

A. Up to the gasoline. 

Q. And you all went back? 

A. No. I sat in the police car and the policeman told me 
to stay in there, and he and the man that took me up on New 
York Avenue went back after Lawrence. 

Q. And you saw policeman Lubore when he came? 

A. Yes, he came. 

Q. Did you give a description of this man to anybody? 

A. Lubore asked me for a description, and I gave it as clear 
as I could then, and then when they questioned me I was 
able to give more definite description, because I was able to 
think more clearly. 

Q. And you remembered that his name was Lester? 

A. Yes. 

Q. When did you tell the police that his name was Lester? 
A. I don’t remember wdien I told them. I guess I told them 
while they were questioning me at some time. 

Q. That night? 

A. Yes. 

Q. How did you describe him to the police? 

A. I beg your pardon? 

Q. How did you describe him to the police? What did he 
have on? 

131 A. I told them he had on a kind of a light cap and a 
lumber jacket; I thought it was a lumber jacket, but it 

really was not, and he had on dark pants. 

Q. You thought it was a lumber jacket, but it really was 
not? 

A. Because it ripped so easy; it seemed like a lumber jacket 
in the dark to me. 

Q. What do you mean that it ripped so easy? 
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A. When I pulled his h.<:nd that I thought he had the gun 
in, it ripped. 

Q. His hand was in his pocket? 

A. Yes, sir. 

Q. When you pulled out his gun, you tore his pocket? 

A. Yes. 

Q. And that is when you found that he did not have a ghn? 

A. Yes. 

Q. Did he attempt to grab you wdiile he was standing in 
front of your boy friend? 

A. He did just about two times. He pulled me towards 
him and touched a private part in my body, but my back tyas 
to Lawrence and Lawrence couldn’t see him—at least I die n’t 
think he could. 

Q. Was there ever a time when he faced Lawrence and 
reached out and grabbed your hand? 

A. Well, it was in front of Lawrence, but he was facing 
Lawrence when he touched me, and then my own back was 
to Lawrence and I was facing him. 

Q. How far was Lawrence from him? 

A. I cannot say, because Lindsey moved around 
132 quite a bit and smoked cigarettes. 

Q. Could you say that he was as far as from you to 
myself, or a little closer? Was he this close [indicating] ? 

A. You mean when he was talking to Lawrence? 

Q. Yes. 

A. No, he was a little bit further away than that. 

Q. This far [indicating] ? 

A. Oh, yes, I would say that far. 

Q. And where were you standing, as far as your boy friend 
was concerned? Right next to him? 

A. Yes. 

Q. Well, how did he grab your hand? 

A. Ope time he asked me—he said, “Come here.” 

Q. And you went over to him? 

A. He said, “Come here,” and Lawrence said, “Do you 
mean me?” And he said, “No; her.” And I just went up to 
him and that is when he grabbed my hand. 

Q. That is the time that you walked up and he 
your hand? 

A. Yes. 

Q. What did your boy friend do? 

A. He stood there—he stooped to pick up the rock, 
he was going to throw it at him. 

430831—42-4 
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Q. Did your boy friend attempt to grab his arm. or anything 
like that? 

A. No. 

Q. Did your boy friend attempt to find out whether or not 
he had a pistol? 

A. No. 

133 Q. Did your boy friend touch Lindsey? 

A. No, not until the fight started. 

Q. Not until the fight started. You cannot be mistaken 
about that? 

A. No, I cannot. 

Q. I call your attention to a period of about two weeks 
before this incident happened. Did you ever talk to any 
colored people—men, rather? 

A. I never had anything to do with colored people. 

Q. No one ever asked you any direction in the street, or 
anything? 

A. No. 

Q. No one ever asked you where the colored section was? 
A. No. 

Q. Did anyone ever see you in the night time and ask you 
how to get to West Virginia Avenue? 

A. No, I don’t think so. I cannot remember that far back. 

Q. But you do remember that you did not see him? 

A. Lindsey? I never remember having seen him, but no¬ 
body ever asked me any directions; I am sure of that. 

Q. You do remember, however, that no one ever asked you 
where West Virginia Avenue was? 

Mr. Curran. I object; just a minute. I have been very 
lenient, if your Honor please, as to what happened two weeks 
prior to the commission of this crime. The witness has stated 
in answer to counsel’s question that she did not talk or 

134 no one asked her about it, and I do not think it ought to 
be gone over again, and I object. 

Mr. Tyson. If your Honor please. Miss Smith has just 
stated that she could not remember what happened and went 
on at that time, and I am simply trying to bring certain things 
to her mind to see if she can recall them. 

The Court. I think you have asked this particular question 
before. 

Mr. Tyson. Very well, then, I will withdraw the question. 
By Mr. Tyson : 

Q. When he came up to you in the woods, was he carrying 
a package? Did he have a package in his hand? 

A. He had a bag. 
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Q. What kind of a bag? i 

A. I don’t know what it was made out of; it looked like the 
kind of a bag the boys carry to sell Liberty magazines. 

Q. You mean a paper bag? 

A. Well- 

Q. Do you know what he had in it? 

A. He did take out a magazine while he was talking to us. 
Q. A magazine? 

A Vpq 

q'. What kind? 

A. I don’t know what kind. 

Q. But you know it was a magazine? 

A. Certainly I know it was a magazine. 

Q. Was it a new one or used? 

A. I don’t know. 

135 Q. Did he offer to sell it? 

A. No. 

Q. On what occasion did he pull out this magazine? 

A. He was just talking to us and he pulled it out and he sat 
on it under the tree and he got up and put it back in the bag. 

Q. You all sat down together? 

A. No, I didn’t say we all sat down; I said he sat down. 

Q. And you two were standing there while he was sitting 
down? 

A. Yes. 

Q. How long did he sit down? 

A. Not even five minutes. 

Q. Then he got right back up? 

A. Yes. 

Q. In the meantime, while he was sitting down and you abd 
your boy friend w*ere standing up, he was telling you he vfas 
going to kill you? 

A. He still had his hand in his pocket, and when Lawrepce 
and I moved a little bit he said we had better not move or he 
would shoot us. 

Q. You said he had this bag. Was it draped across his 
shoulder like the newsboys carry bags? 

A. No, I don’t think it was; I think he was carrying it, hol d¬ 
ing it. 

Q. In what hand? 

A. I don’t know what hand. 

Q. Well, now, try to remember what hand he was holding 
this bag in. 

A. I don’t know what hand he was holding it in. 

Q. Was it his left hand? 


136 
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A. I couldn’t say; I really couldn’t say. 

Q. Was it his right hand? 

A. I couldn’t say. 

Q. You say he had his hand in his pocket? 

A. Yes. 

Q. Was that his right hand? 

A. It was his right hand. 

Q. Not his left hand? 

A. Not his left hand. 

Q. But he was carrying a bag when he had his hand in his 
pocket? 

A. No, he put the bag down and leaned it against the tree 
while he was talking to us, and when he took the magazine out 
he leaned over and picked the magazine out of the bag. 

Q. All the time his hand was in his pocket? 

A. Yes. 

Q. Was his back towards you when he leaned over and took 
the magazine out of the bag? 

A. No, not exactly, as he leaned over. 

Q. Now, will you demonstrate to me how far this bag was 
when he went over or when he put it on the ground and took 
this magazine out and sat on it? I am at the place where you 
are. Can you demonstrate how far from me—that is how far 
from you he was when he took this magazine out of the bag and 
sat down? 

137 A. He was not very far from me. 

Q. As far as from you to me? 

A. Nearer than that. 

Q. This close [indicating]? 

A. Just about. 

Q. And he took this bag out and sat down? 

A. Just about like that, yes. 

Q. Did he seem to be angry? 

A. No, he did not seem to be angry. 

Q. The conversation between all of you was very conversa¬ 
tional, wasn’t it? I mean no high pitched voices? 

A. No. 

Q. There was nothing to get excited about, w r as there? 

A. No, but he said—there w r asn’t anything excitable except 
that he threatened to kill us. 

Q. But you knew, did you not, that he didn’t have a gun? 

A. I didn’t think so until I grabbed at him. 

Q. But you eventually did? 

A. When I asked him to show the gun and he didn’t show it, 

I just figured he didn’t have a gun, that is the reason I grabbed. 
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Q. You say that Lindsey walked up behind you and Ex¬ 
plained to you that he was a guard and that was Govemm 
property, premises, and demanded $5 and told you all about 
being assigned there? How long did that take? 1 

A. I don’t know; he just said it. 

138 Q. How long did it take your boy friend to answer? 
Who answered, you or your boy friend? 

A. I cannot remember. I think Lawrence did most of the 
talking. 

Q. When did he first say that he had a gun? 

A. When he first came up and he told us he was a guajrd 
and asked us for $5, and so we said we didn’t have any money 
and Lawrence said he only had 15 cents, and he put his hand 
in his pocket and he said he had a gun and if we tried to get 
way he would shoot. 

Q. That was at the time he had a bag in his hand? 

A. No, he didn’t have the bag in his hand then. He laid 
it right down by the tree almost immediately. 

Q. Just as soon as he came up, he put the bag down, sat 
on the ground, then asked you these questions? 

A. He didn’t sit on the ground when he first came up. IfEe 
was talking to us quite a while before he sat down. 

Q. That is what I want to find out. He came up to you 
from behind you, is that right? 

A. And he left the bag down against the tree, and whem 
we told him we didn’t have any money he said he had a 
gun and if we tried to escape he would shoot, and then we 
tried to argue with him to let us leave, and we would bring the 
money back to him. 

Q. But you said that you stayed at your distance 

139 when you were arguing, or did you get close? Did 
you try to show him any points wdiy he should not do 

this or that? 

A. No. 

Q. You just stayed your distance and talked about an 
hour? 

A. Yes. 

Q. How long after he put this bag by the tree did he take 
a magazine out and sit on it? 

A. I guess it was about half-way between in the conversa¬ 
tion. 

Q. About a half an hour. Did you know whether there was 
any clothes in this bag or not? 

A. No; I did not. 

Q. Didn’t he tell you that? 

A. No. 
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Q. Was it a cloth bag or a paper bag. 

A. It was not a paper bag. I don’t know what kind of 
material it was made out of, but it was not a paper bag— 
I am pretty sure of that. 

Q. Have you ever seen a hobo’s contraption that they put 
over their shoulder when they are carrying a stick? 

A. I have never seen one in reality. 

Q. Have you seen one anywhere? 

A. I pictures and things like that. 

Q. Did this resemble that sort of thing? 

A. No, it did not. 

Q. Was it just a flat bag? 

A. Yes. 

Q. You say he had a cap on? 

A. Yes. 

140 Q. When he dragged you from the top of the hill, 
he took his cap and everything off? 

A. No, it fell off during the fight, I guess, because after 
the fight he didn’t have it on; just before he left he lighted 
a match and looked around the ground for some articles and 
he picked up the cap and put it on. 

Q. What articles? 

A. I don’t know what articles. He picked up the bag, 
and I don’t know what he was hunting around there. 

Q. You say he put his bag beside the tree? 

A. Yes, sir. 

Q. At that time was it dark? 

A. Yes, it was dark. 

Q. Very dark? 

A. Well, it was pretty dark, but we had been up there so 
long talking, and all, that my eyes were very accustomed to 
the dark. 

Q. There is no light up there? 

A. No. 

Q. You didn’t ever suggest to Lindsey not to turn your boy 
friend in, did you? 

A. I beg your pardon? 

Q. Did you ever suggest to Lindsey not to turn your boy 
friend over to the Army authorities? 

A. No, I didn’t say anything like that. 

Q. But you did, both of you ask that he not turn you in 
to the police? 

A. Well, we both asked him that. 

Q. You didn’t offer him anything for not turning 

141 you over to the police, did you? 





ROLAND J. LINDSEY VS. UNITED STATES 


53 

A. WeH, we said we would be back with the moiley, 
not planning to do that, but we just told him that, so he would 
let us go. 

Q. Were there marks of any injury left on you? 

A. Not now, but I had a scar on my arm. 

142 Q. Is it still on your arm? 

A. No, it is gone. 

Q. That is the only injury you had? 

A. Well, I had blisters in my mouth, and I had a terrible 
sore throat. 

Q. Blisters in your mouth? 

A. Yes. 

Q. And a terribly sore throat? 

A. Yes. 

***** 

Q. What injuries did you have as the result of this activity? 
A. I had a big scar on my arm. 

Mr. Tyson. That is all. 

Redirect examination by Mr. Curran: 

Q. Did you say there was a gray cap on this defendant, on 
this man that assaulted you? 

• A. I don’t know whether it was exactly gray or not, 

143 but it was some light color. 

Q. What kind of a cap was it? Can you describe 

it for us? 

A. It was a cap, the kind that officers wear. 

Q. Did it have a visor on it? 

A. No, it had something that snapped down. 

Q. Snaps down? 

A. Yes. 

Q. Like that [indicating]? Does that look like the cap? 
A. Yes, it does. 

Q. You stated, in answer to the questions propounded, that 
you tore the jacket worn by the defendant, is that correct? 

A. Yes. 

Q. The righthand pocket? 

A. Yes, because I heard it tear. 

Q. Is that where you pulled it [indicating] ? 

A. Yes. 

Mr. Curran. I want that marked for identification. 

***** 

By Mr. Curran : 

Q. You stated that you helped or tried to help Lawrejice 
but you could not do it and you left him at the edge of :he 
embankment; is that right? 
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A. Yes, sir. 

Q. I show you a picture ; see, if you can tell us approximately 
where it was that you helped Lawrence when you slid down 
the bank. Is that the bank [indicating] ? 

144 A. Yes, this is the bank. It was near where they 
were building that bridge. 

Q. Can you recall- 

A. (Interrupting.) I can’t recall the exact spot, but I know 
it was right on the edge. 

Q. In that vicinity? 

A. Yes. 

Mr. Curran. May I show it to the jury? It is in evidence, 
your Honor? 

The Court. Yes. 

(Mr. Curran exhibits photograph to the jury.) 

By Mr. Curran: 

Q. Counsel asked you, Joyce, about some conversations that 
you had with Lindsey, how sweet you were and what a nice 
girl you were, and he would like to take you to Philadelphia. 
Were those conversations before you had the intercourse or 
during the intercourse? 

A. It was during the intercourse. 

Q. Did you consent to this assault, Joyce? 

A. I started not to, but he threatened to kill me. 

Q. Would you have consented if he had not threatened to 
kill you? 

A. No, I would have tried to fight him. 

Q. You said he struck some matches, Joyce. Do you recall 
how he struck those matches? 

A. Yes, I believe I do. 

Q. How did he strike them? 

145 A. Well, he smoked several cirgarettes during the 
conversation, and he would take a match out and cupped 

it like that [indicating] so the rain could not get on it. 

Q. Do you know what kind of matches they were? 

A. No, I do not. 

Q. Do you know where he struck them to light them? 

A. They were just a package that opens up. 

Q. Like what? 

A. Just these little kind that you push down and it stays 
down, the kind you strike a light on. Just a little kind that 
you have to pull the top up to get to the matches. I am pretty 
sure that is the kind he had. 

Q. Did you see the matches at all? 

Mr. Tyson. Do you mean this kind of a box [indicating] ? 
The Witness. It seems familiar. 
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By Mr. Curran : 

Q. Did you see him strike the matches, Joyce? 

A. Yes, I did. 

Q. Did you see any other kind of matches, except you ^ay 
they were matches like Mr. Tyson showed you? 

Mr. Tyson. I object. Counsel for the District of Columbia 

seems to be trying to lead the witness somewhere. 

* * * * * 

146 Mr. Curran. If they are improper, I know that your 
Honor will correct me. 

The Court. He is just suggesting that you do not lead ijer. 
By Mr. Curran: 

Q. Did you see any matches on the ground, Joyce? 

A. No, I did not. 

Mr. Tyson. That is leading, too, if your Honor, please. 

Mr. Curran. I did not mean it to be, but she has an¬ 
swer “No.” 

The Court. It may stand. 

By Mr. Curran: 

Q. How many matches would you say he struck? 

Mr. Tyson. She has never testified that he struck any 
matches. 

The Court. Yes, I think she has. I will overrule the 
objection. 

By Mr. Curran: 

Q. Do you know, Joyce, how many matches he did 
strike? 

147 A. No, I couldn’t say how many matches he struck. 
Q. I will ask you, Joyce, whether or not prior to 

your going up in the woods, if this dirt and other marks were 
on your dress? 

A. No, because that was brand new dress and I had just put 
it on. 

Mr. Curran. That is all. 

Recross examination by Mr. Tyson : 

Q. One more question. Where did these other marks coihe 
from [indicating]? 

A. I don’t know. 

Q. In helping your boy friend? 

A. It may have been, but I would not like to say. 

Mr. Tyson. That is all. 
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Harry F. Flan nag an, a witness produced for and on behalf 
of the Government, being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Curran: 

Q. Give your full name, please. 

148 A. Harry Francis Flannagan. 

Q. Where do you live? 

A. Lanham, Maryland. 

Q. Directing your attention to July 19,1 will ask you whether 
or not you were in the District of Columbia? 

A. I was. 

Q. And where in the District? 

A. I w*as at the corner of 5th, at the market. 

Q. At about what time? 

A. Between 8:30 and 9:301 presume it w^as. 

Q. And did there come a time when you left the market? 

A. There did. 

Q. What direction were you headed towards? 

A. Tow’ards Maryland. 

Q. Do you recall on what street? 

A. New York Avenue. 

Q. Did there anything unusual occur while you were driving 
your car? 

A. Yes, sir; there was. 

Q. Tell the jury what happened? 

A. While I was driving in the vicinity of the bridge abutment 
there where they are building a bridge across New York Ave¬ 
nue, a young lady ran out in front of my car. 

Q. Did you ever see that young lady before, Mr. Flannagan? 

A. No, I had not. 

Q. Joyce, stand up, please. (Joyce Smith rises.) Is that the 
young lady that ran out in front of your car? 

149 A. That is the young lady. 

Q. All right, go ahead. 

A. And caused me to stop the car. She was “ ’creaming very 
loudly, and I asked her what the trouble was, and she asked me 
to please take her to the police. 

Q. Speak up loud so that all can hear you. 

A. To please take her w r hen she could 'phone the police or get 
the police, that she had been attacked and her boy friend, and 
she was afraid he was dying; he was badly cut, and she didn’t 
know just how he was. 

Q. Did she say to you, Mr. Flannagan, what kind of an at¬ 
tack she had been subjected to? 
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A. Well, she said that he had thrown her down on the ground 
and she didn’t say anything more. 

Q. That she had been attacked and that her boy friend was 
dying? 

A. That is right. 

Q. Did you take her to the gas station?* 

A. I certainly did. 

Q. What happened from there on? 

A. I called the police and waited there. 

Q. Did there come a time when the police responded and 
arrived there at the gas station? 

A. Oh, yes. 

Q. What did you do then? 

A. Only one officer arrived at that time. 

Q. Do you recall that officer’s name?* 

150 A. I don’t believe I do. 

Q. Was there anyone in your car with you when she 
stopped you? 

A. Yes, my young daughter. 

Q. How old is she? 

A. 14. 

Q. And did she stay in the car? 

A. Yes. 

Q. And where did Joyce Smith go when she got into your 
car? 

A. She sat beside my daughter. 

Q. When the police arrived, what did the police and you do 
if anything?* 

A. The officer immediately called in again and said then that 
he was going to try to locate her friend. From the description 
where she said he might be, he started up there. 

Q. Do you know whether or not when Joyce met this officer 
she told the officer what had happened to her 

A. No, because the officer took her over to the scout car in 
which he came. 

Q. After he seated her in the scout car, what, if anything, 
happened? What did you or the officer do after he made his 
call and Joyce was in the scout car? 

A. The officer and I went up on the hillside. 

Q. Tell us about that. You went up, at Patterson Woods? 

A. That is right. 

Q. What did you do up there? 

A. We located the soldier there. 

Q. And where did you find the soldier? Was he stajid- 

151 ing up, or sitting down, or lying down ? 
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A. He was right on the edge of the bank with his head dropped 
over, in that position [illustrating]. 

Q. I hand you Government Exhibit 5 and ask you if that 
shows the embankment where you found McCullough lying? 

A. I would say so. 

Q. Whereabouts would you say he was lying? 

A. Right about there (indicating). 

Q. What was his conditon Mr. Flannagan, when you found 
him? 

A. He seemed to be very dazed, he was bleeding badly, 
there was a wound on the side of his head and also a wound 
on his throat. 

Q. Did you see the wound on his throat? 

A. I did. 

Q. How steep would you say that embankment was, Mr. 
Flannagan? - 

A. I would say about 35 feet. 

Q. And is there a sharp angle? 

A. At that particular point it was rather sharp. We had 
to go up further, to get up there. 

Q. And w’hat did you do after you and the officer found 
McCullough lying there on the side of that embankment? 

A. I assisted the officer in bringing him down. 

Q. Where did you bring him to? 

A. Dowm to the gas station. 

Q. What did you do with him? 

A. By that time the officers w*ere there, the police and 
152 scout cars and the police patrol were there. 

Q. Where did you put him? 

A. In the police patrol. 

Q. And do you know whether the patrol left w r hile you 
were there? 

A. Yes, it did. 

Q. And you remained there? 

A. Until I gave my name to the police. 

Q. Was there anything else that you picked up or that 
you and the officer picked up wffien you got McCullough? 

A. I picked up a pair of shoes and stockings. 

Q. Are these the shoes and stockings you picked up [indi¬ 
cating] ? 

A. I would not want to say. 

Q. But you did pick up a pair of shoes and a pair of 
stockings? 

A. Yes, I did. 

Q. What did you do with them when you picked them up? 

A. I carried them down as far as w'here the police were. 
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Q. What did you do with them then? 

A. I handed them to the young lady. 

Q. What was Joyce Smith’s condition when she got in your 
automobile after flagging you down, Mr. Flannagan? 

A. Well, she was very hysterical and upset and nervous 
and crying and seemed very much worried about the condi¬ 
tion of her friend. 

Mr. Curran. Your witness. 

153 Cross-examination by Mr. Atkinson: 

Q. About what time was it that she flagged yoitr 
car? j 

A. It was between 9: 30 and I would say a quarter of 10. 
Q. What the condition of the weather at that time? 

A. I believe it had been a light rain a little earlier. 

Q. And it was not raining then? 

A. No, it was not. 

Q. How did she stop the car? What did she do to stop 
the car? 

A. She ran out in front and waved her hand and hollerea. 
Q. Got directly in front of the automobile? 

A. And jumped back or stepped back when I slowed down 
and stopped. 

Q. What was she doing when you stopped the car; was 
she doing anything? 

A. Yes, she was running down New York Avenue. 

Q. Was she making any sort of a noise? 

A. Yes, she was crying and hollering. 

Q. Do you know what she said when she was hollering? 

A. “Help, please help” was all I heard her saying. 

Q. You say she got in the car. Was it in the front seat 
or the back seat? 

A. The front seat. 

Q. Was it fairly light when she entered your car? 

A. Yes, there are lamps all along the Avenue. 

154 Q. Could you observe her pretty well as to how sh$ 
was dressed and so forth? 

A. Yes. 

Q. Did you notice any bruises on her? 

A. Well, there was a scratch, if I remember right, aero 

there [indicating], and her shoulder I think- 

Q. (Interrupting.) You mean a scratch near her eyes? 

A. Yes. 

Q. Were there any other bruises? 

A. Not to my vision. 

Q. Did you say there was one across her shoulder? 

A. Along her arm. 
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Q. What was the condition of her clothing when you saw 
her? 

A. As near as I can remember, her dress was torn on the side. 

Q. Was there anything else wrong with it? 

A. Well, there was blood on the upper part of the dress and 
shoulders. 

Q. Did you inquire how she got the blood on the upper part 
of her dress? 

A. No, I did not. 

Q. What did she say to you with respect to this thing? Did 
she tell you what happened to her? 

A. Well, just so far as her boy friend had been attacked and 
■was bleeding badly and she had been thrown to the ground and 
attacked. 

Q. Did she say anything else? Just that she had been 
attacked? 

A. That is right. 

155 Q. Did you inquire at that time whether or not she 
had also been raped? 

A. Why, no, I did not. 

Q. You did not ask her? 

A. No. 

Q. Do you know whether or not she had her shoes and 
stockings? 

A. She did not. 

Q. Did you ask her why she had pulled them off? 

A. No, I did not. 

Q. Did you ask her who had pulled them off? 

A. No. 

Q. Did she speak of anything else happening to anyone else 
other than her boy friend? 

A. No. 

Q. After she got in your car and you proceeded, where did 
you go? 

A. To the Federal Gas Station on New York Avenue about 
a block aw*ay from where I picked her up. 

Q. Did you go in there with her with the car? 

A. Drove right into the station. 

Q. Who made the report to the police? 

A. I did. 

Q. How soon after did the police come? 

A. I would say between 15 and 20 minutes. 

Q. And during that time, were you talking with her? 

A. No, I was not. 

Q. Where was she at that time? 
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A. She was setting in the car and I was standing beside 
talking to the gas station attendant. 

Q. And you were talking to him and were not talkihg 

156 with her at all? 

A. No. 

Q. Was anyone talking with her so far as you know? 

A. Not so far as I know, no. 

Q. Were you close to the car? 

A. On the other side of the car. 

Q. Had you inquired if she needed first aid or anything jof 
that kind? 

A. No, I had not. 

Q. Did she say that it was a fight and an attack, or just what 
did she say? What was her exact language, as far as you 
know? 

A. Just what I have already said, as far as I know. 

Q. What was that? 

A. That her boy friend had been attacked and badly beaten 
and was bleeding badly. 

Q. When the officer arrived, did you hear what report she 
made to him? 

A. No, I did not. 

Q. I believe you testified that you and the officer went pp 
on the hill? 

A. That is right. 

Q. After he had talked with the girl? 

A. That is right. 

Q. Did Miss Smith go along with you; the lady? 

A. Go where? 

Q. Along with you back to the scene? 

A. Oh, no. 

Q. You left her in the car? 

A. In the scout car, the police car. 

Q. And you and the officer went alone, that is, the 

157 two of you without anyone else went to the scene? 

A. No, there was another young man. 

Q. Who was he? 

A. I don’t know. 

Q. Have you seen him out in the witness room? 

A. No, I did not recognize him at all. 

Q. Was he white or colored? 

A. He was a white fellow from down at the gas station. 

Q. The gas station attendant? 

A. I don’t know. 
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Q. And the three of you went back to the scene of this 
thing? 

A. That is right. 

Q. Did you go up on the hill and walk down the hill to the 
scene or did you walk up New York Avenue? How did you 
get up? 

A. We went up New York Avenue—we went back down 
New York Avenue, and to go up on the hill we had to go back 
further than the way we came down to where we found the 
soldier. 

Q. You went down New York Avenue too far and climbed 
the hill and then went back north to find the soldier? 

A. That is right. 

Q. Where was the soldier? Describe at what place on the 
hill? 

A. I would say right at the edge of the bank. 

Q. Could you see him from New York Avenue? 

A. No, we did not see him until we were almost 
on him. 

158 Q. How close is that to that new bridge they were 
putting up there? 

A. It was just a little bit to the north side of it. 

Q. And how high is that hill above the level of the street 
there? 

A. I would say 35 feet. 

Q. And close to that, is there a point where that hill goes 
down gradually and runs into New York Avenue? 

A. That is right. 

Q. It was very close to that, wasn’t it? 

A. Right close to it, yes. 

Q. And was that the way you took this young man back 
down the hill? 

A. That is right. 

Q. When you got him back to the level of New York Avenue, 
what did you do with him? 

A. Assisted him down to where the officer left the scout car. 

Q. You helped put him in the scout car? 

A. We did not put him in there. At the time we got back 
down there, several other cars had driven up with the police 
patrol. 

Q. Would you say he was conscious or unconscious? 

A. Well. I would say he was just about unconscious; he was 
in a dazed condition. 

Q. Did he seem to recognize you? 

A. No, I don’t think so. 
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Q. Was he able to make any statements, or anything 
of that kind? 

A. No, he was not. 

Q. I believe you stated that you observed that her dr^ss 
had been torn. I show you this dress and ask you if you can 
recall whether that was the same dress. 

A. No, I could not positively identify it. 

Q. Was that the approximate color of it, the type of dress? 

A. I would say yes. 

Q. I show you this dress. Would you say this was the dress 
which was torn? 

A. No, I don’t remember the torn piece of it. I know it 
was that type of dress, and it may have appeared to have been 
torn. 

Q. You are sure she had a scar across her face there? 

A. As I recognize it, yes. 

Q. Was it close to the right eye or the left eye? 

A. I believe it was the right eye. 

Mr. Atkinson. That is all. 

Redirect examination by Mr. McCarthy: 

| 

Q. Mr. Flanagan, you stated that Joyce Smith told you that 
someone had assaulted her boy friend and also had assaulted 
her. Did she say anything to you which would indicate what 
kind of assault she was talking about? 

A. No, she did not tell me. 

Mr. McCarthy. That will be all. 

160 Mr. Atkinson. No further questions. 

Mr. McCarthy. I will call Officer Lear. 

Whereupon, Francis Leer, a witness called on behalf of the 
Government, having been first duly sworn, testified as follows: 

Direct examination by Mr. McCarthy: 

Q. Are you a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. What precinct? 

A. No. 9. 

Q. What is your rank? 

A. Private. 

Q. Officer Leer, directing your attention to the date of July 
19, 1941, did you receive a call to go to a gas station in the vi¬ 
cinity of New York Avenue on that date? 

A. I did. 

Q. Will you tell us the circumstances of that call? 

450831—12 - 5 
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A. Well, I received this call at 10:17 p. m., Saturday night, a 
trouble call at New York Avenue and Fairview NE., and upon 
arrival- 

Q. Speak up loud, Officer. 

A. Upon arrival I observed a girl and a man and several men 
there in the gas station. I asked them what the trouble there 
was, and the man said that this girl had been hurt, so I asked 
the girl- 

Q. Do not tell us what conversations you had with 

161 those people there—all right. 

Do you see any of those persons who were there that 
evening today in court? 

A. I do. 

Mr. McCarthy. Miss Smith, will you stand up? 

(Joyce Smith stands up.) 

By Mr. McCarthy: 

Q. Did you see this girl? 

A. Yes. 

Q. Did you see the witness who just left the stand? 

A. Mr. Flanagan. 

Mr. McCarthy. That is right. 

Q. When you got there you saw this girl and you saw Flana¬ 
gan, and who else did you see? 

A. Well, there were several others there at the time. 

Q. Did you talk to this girl Joyce Smith? 

A. I did. 

Q. Did she make any complaint to you about any event that 
had recently happened to her? 

A. She did. 

Q. Will you tell us what she said? 

A. She said she had been assaulted by a colored man up in 

the woods. I asked her what she meant by assault- 

Q. Will you talk a little louder, please? 

A. I asked her what she meant by assault and she said she 
had been criminally assaulted, and I asked her where, and she 
said up in the woods. I asked her how did she get up 

162 there, and she said she was up there with her boy friend. 
I asked where was he, and she told me he was still up 

there in the woods bleeding. 

Q. Did she tell you any details of this assault upon her? 

A. No, not—no, she did not tell me. 

Q. She did not? 

A. She did not. 

Q. She told you nothing further than that it was a criminal 
assault? 
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A. And as soon as I heard that I put her in the scout car aijid 
I went in to the telephone and called the station house to send 
assistance to me, because there was only one man in those scojut 
cars at that time. 

Q. What did you do then? 

A. I went up to the woods with Mr. Flanagan, and he showed 
me where he had picked up the young lady, and I went up in 
the woods with him and found- 

Q. Was anyone along other than you and Mr. Flanagan? 

A. I don't remember of anyone. 

Q. Now, you and he went up the road, up New York Avenue? 

A. New York Avenue. 

Q. And he showed you where he picked the girl up? 

A. Picked her up. j 

Q. And then what did you do? 


A. We climbed the bank there and went up in the woods, and 
I found this soldier laying just east of the bridge. 

Q. Are these woods in the District of Columbia? 

163 A. They are. 

Q. Now, tell us in detail just where you found this 

soldier. 

A. Well, just east of the bridge, down on a high bank, l^e 
was laying right over the edge of the bank in an unconscious 
condition. 

Q. Kow steep is that embankment? How steep is the em¬ 
bankment down there where the soldier was laying? 

A. About 80 feet. 

Q. And what would you say the angle was of the embank¬ 
ment? 

A. Well, it is about 45. 

Q. Officer, I show you Government’s Exhibit No. 2, and 
ask you if you can identify this photograph. 


A. I can. 


Q. What is the scene depicted therein. 

A. This is the side of the bank- 

Q. Will you please talk louder? 

A. This is the bank, going from the top of the hill down 
to New York Avenue, this is the—that is the timber theri 
for the new bridge, and the construction is shown there! 
[indicating]. 

The Court. May I see them? 

Mr. McCarthy. That is more or less the same. 

The Witness. Yes, they are, yes, sir. 
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By Mr. McCarthy: 

Q. Tell us about that. Before you were referring to that, 
and you w’ere going to say something about it. 

164 A. This is the spot right here where the body—where 
he was lying, and I marked that with my night stick, 

and I picked him up. 

The Court. .That is Exhibit number what? 

Mr. McCarthy. No. 5. And it is the same as the scene 
in Exhibit 2. 

Mr. McCarthy. May I show that to the jury? 

The Court. Yes. 

* * * * * 

By Mr. McCarthy: 

Q. Officer, what was the condition of the man that you 
picked up—first, how was he dressed? 

A. He w'as dressed in a soldier’s uniform, with the excep¬ 
tion of a hat. 

Q. And what was his physical condition and appearance? 

A. He was in an unconscious condition, covered with blood 
around the face and head. 

Q. And were there any particular marks on him? 

A. Well, there was a large cut. 

Q. Where was that? . 

A. On his throat, and the side of his head was bleeding 
very badly, and two of his fingers were cut very badly and 
bleeding, they had been bleeding very badly. 

Q. What did you and Mr. Flanagan do when you dis¬ 
covered the soldier on the ground? 

165 A. We carried him down this bank [indicating], 
and when we got him down on the road he kind of 

revived and we started, one on each side of him, and took 
him up to the corner where the patrol wagon was stationed. 

Q. And what did you do with him after you picked him up 
and took him down to the gas station? 

A. We put him in the patrol wagon and he was removed to 
the hospital. 

Q. And after that did you make any further investigation 
of the case? 

A. I did, with Detective Lubore, who responded to this scene 
on a call, and we went down New York Avenue and up the 
bank again, and up into the woods. 

Q. Excuse me, will you repeat what you just said? 

A. Well, we went down the bank, down New York Avenue, 
and we climbed the bank, and went back into the woods again, 
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and we went to the spot where I picked up this soldier and 
from there we searched around and found blood, little flakes 
of blood on the ground, and we followed it up to where a 

tree was, where we discovered several pools of blood and- 

Q. Just a moment, Officer. I show you Government’s Ex¬ 
hibit 3 and Government’s Exhibit 1, and ask you if you can 
identify those. 

A. This is the tree, that is where we found the pools of 
blood on the right there, and there was some newspapers—I— 
The Court. You better let him stand down and show thejm 
to the jury. 

166 Mr. McCarthy. Yes, stand down and show that to 
the jury. 

The Witness. That is the tree where we found the- 

The Court. Just a minute. You might get out of your 
seats, gentlemen, so that you can see it. 

The Witness. That is the tree right over here, and there 
were several pools of blood and rocks and a newspaper arid 
matches and a razor blade, we found those there. 

By Mr. McCarthy: 

Q. Officer, I show you—stand right here again, please— 
Exhibit 4 and ask you if that is the same scene? 

A. The same scene. 

Q. And the same thing is shown. I show you Exhibit Nj>. 
1, and ask you if you can identify the location there. 

A. This is a close-up of the scene with the pools of bloojd 
and the rocks that we found. 

Q. Which are the pools of blood? 

A. Here [indicating]. 

Mr. McCarthy. Do you wish to see these, your Honor? 
The Court. Yes. 

(Photographs handed to the Court.) 

By Mr. McCarthy : 

Q. What did you say you found there under the tree? 

A. A rock and—well, that is several rocks, and a half ia 
brick, a razor blade and some matches, wooden matches. 

167 The rock and the half a brick had blood on them, and 
the razor blade had, and there was a newspaper. 

Mr. McCarthy. Will you mark these for identification? 


By Mr. McCarthy: 

Q. I show you this Government’s Exhibit 17 and Govern^ 
ment’s Exhibit 18, and ask you if you can identify these? 
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A. That looks very much like the rock that had blood on 
it at the time. I.did not mark it at the time. 

Q. Can you identify that? 

A. That is the brick that was found up there on the scene 
with blood on it. 

Mr. McCarthy. May I show these to the jury, your Honor? 
Mr. Tyson. Just a minute. I am going to object to the in¬ 
troducing of these two articles- 

Mr. McCarthy. I will defer them. I will wait until further 
identification before the introduction of these. 

***** 

168 Q. Officer, I show’ you Government’s Exhibit 19, for 
identification, and ask you if these have any significance 

to you? 

A. They look like the matches that were at the scene. I 
did not mark them at the time. I am unable to actually 
identify them. They look like the matches that we had seen, 
I did not mark them at the time. 

***** 

Q. Officer, I show’ you this and ask you if this has any sig¬ 
nificance to you? 

A. Yes, that is the paper that was found on the scene, and 
the rock and the brick wrere wrapped up in it at the time. 

Q. How’ do you identify that paper? 

A. Because of the date there. 

Q. What is the date there, read it? 

A. Saturday, July 19, 1941. 

Q. And does the same apply to that? 

A. The same thing, yes. 

***** 

169 Q. Officer, I show you Government’s Exhibit 21, and 
ask you if it has any significance to you, have you ever 

seen these before? 

A. This particular one has a slight scratch that I put on it 
at the time. 

Q. What are they, first? 

A. They are razor blades, this particular one was found at 
the scene of the assault. 

***** 

Q. Where did you pick those up? A. Under the tree. I 
put a slight scratch at the top of that “S.” This particular one 
was found up there, too, but I did not mark that one. 

Q. Was anything else found other than the exhibit that you 
have been showm? 
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A. Well, at the time we found the soldier and the girl’s shoes 
and stockings, we found where he was lying- 

Q. This was on your prior trip there? 

A. The first trip up there, I found her shoes and her 

170 stockings laying there, and they were brought down. 

Q. And on this trip, when these exhibits were fouijid, 
■who was with you then? 

A. Detective Lubore. 

Q. That was your second trip back there that evening? 

A. That was the second trip up there that evening. 

Q. Did you make any other discoveries that evening? 

A. Not, not any more. 

Q. Did you make any further investigation of the case 
that evening? 

A. Well, we searched the woods up until approximately 
twenty minutes to twelve, when I had to go back in service 
in the scout car, and that particular evening, after twelve 
o’clock, I went back there again with the night lieutenant. 

Q. Did you have any further connection with the case after 
that? 

A. The next day I was—I went up there to show the photog¬ 
raphers where the—where I picked up the soldier. I had my 
mark there, and they wanted to take pictures of it, and I was 
there when they were taken. 

Q. Who else was there? 

A. Mr. Lubore and several members of the Homicide Squ^d, 
and Mr. Pillings, the photographer. 

Q. Officer, I show you Government’s Exhibit 4, which isj a 
picture of a large tree, under which you have testified previ¬ 
ously there were certain blood spots, and I also show you Gov¬ 
ernment’s Exhibit 2, which is the scene you previously 

171 testified to on New York Avenue, and also this spot 
where you picked up McCullough, which you marked 

with your night stick. 

Now, Officer, will you please tell the Court and jury what 
is the relative relationship between this picture and this pic¬ 
ture, and will you go over there to the jury so that they can 
all see it? 

A. This is the edge of the bank on New York Avenue, and 
this right here is where we found the soldier, that is New York 
Avenue, this was taken the next day, that is where we found 
the soldier lying, and this is off to the right of the picture, in the 
same section of the woods back- 

Q. These exhibits which you have testified to, where were 
they found with reference to this picture here on this exhibit 




70 


ROLAND J. LINDSEY VS. UNITED STATES 


which you have testified to? Can you tell us about this, at the 
time you picked up those exhibits, when you took those 
pictures? 

A. Well, all these exhibits were- 

Mr. Tyson. Excuse me. What exhibits are you talking 
of now, you have quite a few here? 

Mr. McCarthy. All right, the exhibits that Officer Leer has 
identified. Is that sufficient? 

Mr. Tyson. That is sufficient. 

The Witness. The rock and the brick were found right 
about here [indicating]. 

Mr. McCarthy. Designating a place close to the trunk 

172 of the tree. 

The Witness. Right by the trunk of the tree. You 
see, this is the bank and a little farther you can see the rocks, 
right about in there, and the razor blade was just about in here 
[indicating]. And the newspapers were right behind this— 
right off the road, right about there, there were some newspapers 
laying there [indicating]. 

By Mr. McCarthy: 

Q. Now, Officer, how far would you say that these photo¬ 
graphs have, approximately, that is, the relationship to each 
other? 

A. I don’t remember the exact measurements, but they were 
measured at the time. 

Q. What is your remembrance of those measurements? 1 

A. About 165 to 175 feet from this spot to the right, right 
back to the tree. 

Q. And what is the slope of the ground there? 

A. Well, it is a little level, maybe a little off to the tree. 

Q. Well, up a hill to the tree? 

A. Yes. 

Q. And you say it is about 165 feet from the tree to this spot 
where McCullough was found? 

A. Yes, sir. 

Q. These photographs were made on your third trip to the 
scene; is that correct? 

A. There were made up there on Sunday morning. 

173 Q. And was any further evidence discovered at that 
time? 

A. Not that I know of. 

Q. Did you have any further connection with the case after 
that? 

A. None whatever. 

Mr. McCarthy. You may examine. 
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Cross-examination by Mr. Tyson: 

Q. Officer, when you went up to this place to take thes^ pic¬ 
tures with the photographer on Sunday, had there beenj any 
provision made to keep anybody from that spot? 

A. None that I know of. 

Q. So that anything that you could have picked up there— 
you picked the stuff up when?* 

A. Saturday night. 

Q. On your second trip? 

A. The second trip up there. 

Q. So that, any time between the time of the incident and 
your first trip back and disposing of the girl and then corhing 
back, anything could have happened up in the w r oods; is that 
right? 

A. Well, there was no one anywhere around—I don’t kpow 
about anything that could have happened. That is a spot )that 
not many people go around up there. 

***** 

174 Q. You have testified, Officer, that you went to this 
Federal gas station, and went back up and brought the 
soldier down and he was carried to the hospital? 

A. I did. 

Q. And the young lady was carried to another hospital, or 
the same one? 

A. I don’t know. 

Q. But she was carried away? 

A. She was taken to the hospital, too. 

Q. After which time, you came back in the woods? 

A. Immediately afterwards. 

Q. Was Officer Lubore with you? 

A. Yes, sir. 

Q. You had flashlights? 

A. Yes. 

Q. And with these flashlights you searched around through 
the woods until you found this spot? 

A. Yes. 

Q. And then you picked up everything around the spot] is 
that right? 

A. Yes. 

Q. As a matter of fact. Officer, nothing that you picked i|ip, 
not one thing that you picked up, do you know whether or rjot 
it has been used in the perpetration of any crime? 

A. Well, the reason we picked up- 
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Q. Will you answer my question? 

Mr. McCarthy. The Officer has the right to answer 

175 the question fully. 

Mr. Tyson. I don’t want him to evade anything. I 
think we are all entitled to it. 

The Witness. The rocks were covered with blood, that is 
the reason we picked those up. 

By Mr. Tyson : 

Q. The ground had some blood on it, too, did it not? 
Weren’t there sticks around that had blood on? 

A. I didn’t notice any sticks. 

Q. No other rocks around there in the woods? 

A. There were rocks around there, but there was no blood 
on them. 

Q. Just the ones that had blood on you picked up? 

A. That is right. 

Q. For what purpose? 

A. They were out of place, they had been moved. It had 
rained about there a short time before, and these rocks were 
not sitting in the right spot. We could see where they had 
been moved. 

Q. Could see by the flashlights. You went around to see 
whether or not anything had been moved from its proper place 
in nature? 

A. Our attention was first brought to the spot by the blood, 
and we looked around there for what might have been used 
in the assault, and we found these particular rocks, and half 
a brick covered with blood. 

176 Q. Those things that might have been used. How 
about the matches? 

A. The matches? They were picked up at the scene; there 
were quite a few of them around there. 

Q. Anything else? Some leaves, or anything? 

A. There were no leaves that I noticed there. 

Q. Did you pick any of those up? 

A. I did not notice any leaves lying around there. 

Q. Was the place bare? 

A. Comparatively bare. 

Q. No grass? 

A. There may be a few blades of it around there. 

Q. No other rocks around there? 

A. There were some in a pile a little further over under a 
tree. 

Q. You say that you picked up various things that seemed 
out of place—or didn’t understand you? 
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A. I did. 

Q. The only things you found out of place were a rock, a 
brick, a newspaper, and some matches, a few matches? 

A. And razor blades. 

Q. You found all of those out of place? 

A. Yes. 

Q. The rock—the reason you picked it up was becaus^ it 
had some blood on it; is that right? 

A. Yes, sir. 

Q. The reason you picked the brick up was because it h|ad 
some blood on it; is that right? 

A. Yes. 

Q. The reason you picked the razor blades up was because 
they just happened to be there? Any other reason? 

177 A. I don’t remember whether there was any bldod 
on the razor blades or not. 

Q. You observed them that night, didn’t you? 

A. Yes. 

Q. If there was any there, surely you could not be mistaken, 
there could not be a mistake in your mind, is that right? 

A. I don’t remember whether there was blood on them. 

Q. You had helped to pick this soldier boy up, hadn’t you? 
A. Yes. 

Q. And you said there was a scar along his head? 

A. He was bleeding from the head. 

Q. And his throat was bleeding? 

A. Yes. 

Q. And his fingers were cut? 

A. Yes. 

Q. But you don’t remember whether or not any blood was 
found on these razor blades? 

A. I don’t remember. 

Q. You could not say whether the defendant ever had these 
razor blades or not, could you? 

A. I could not. 

Q. And the same about the matches. 

A. I could not. 

Q. The same about the newspapers? Right? 

A. I could not say the defendant had the newspaper, I don’t 
know. 

Q. So as far as you are concerned, no one, neither the b<j>y 
nor the girl pointed out any of these things, and you ju^t 

178 picked them up? 

A. Yes, sir. 
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Q. Now, Officer, you testified that a brick was wrapped 
up in the paper, is that right? 

A. We wrapped the brick up in the paper. 

Q. You did not pick the paper up? 

A. No; we did not take the paper up. 

Q. The paper was- 

A. Right there by the scene. 

Q. Like somebody had been using it? 

A. It was just lying right there at the scene. 

Q. Officer, you observed the place very thoroughly, did you 
not, with flashlights and things? 

A. Yes. 

Q. Did you run across a magazine? 

A. I did not. 

Q. You put your flashlight around the tree, and all that 
stuff, didn’t you? 

A. Yes. 

Q. Did you see the magazine leaning against the tree? 

A. I did not. 

Q. Did you seen any bag, a sort of bag that the boys carry 
the Saturday Evening Post in, leaning against the tree? 

A. No. 

Q. Going back to the time when you first came to 
the Federal gas station, I think you testified on direct 
examination- 

179 The Court. Mr. Tyson, I think I will take an ad¬ 
journment at this time, if you are going into that sub¬ 
ject. We will recess now until a quarter past ten. 

The members of the jury will bear in mind, please, what I 
have told you—do not talk to anybody about the case and 
do not let anybody speak to you about it in your presence. 

Mr. McCarthy. Just a minute. Will you instruct all the 
witnesses in the witness room to come back tomorrow morning 
without any further notice? 

The Court. Yes. 

Mr. Tyson. And not to converse with each other? 

The Court. Yes; that will be done. 

***** 

184 Mr. McCarthy. May it please the Court, I believe 
at the end of yesterday’s session Officer Leer was on 
the stand on cross examination. 

, Mr. Tyson. Yes, sir. I have no further questions. 

\ Mr. McCarthy. I will call Officer Hoffman. 
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Whereupon, Frank H. Hoffman, a witness called on behhlf 
of the Government, having been first duly sworn, testified as 
follows: 

Direct examination by Mr. Curran : 

Q. State your full name, Officer, for the Court and jury. 

A. Frank H. Hoffman. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. For how long? 

A. Sixteen years. 

Q. Attached to w’hat precinct? 

A. Ninth. 

Q. Directing your attention to July 19th of this year, I wfcll 
ask you what trick of duty you w’ere on. 

A. I was working from 4:00 p. m. to midnight. 

Q. And assigned to w’hat? 

A. Patrol system. 

185 Q. On that day did you go out with the patrol? 

A. I did. 

Q. And approximately what time was it? 

A. About 10:15 p. m. # 

Q. Where did you go? 

A. To New York Avenue and Fairview Avenue NE. 

Q. Who did you see? 

A. I seen a girl sitting in a parked automobile. 

Mr. Curran. Joyce, stand up, please. 


The Witness. Yes. 

* * * 

Q. Is that the girl you saw’ there? 
A. Yes, sir. 


Q. Any other member of the police department there!, 
Officer? 

A. Not at that time. 

Q. Did there come a time when you were joined by any 
other members of the department? 

A. I did. 

Q. Did you talk with Joyce Smith, the girl that you say 
you saw sitting in the parked car? 

A. I did. 

Q. Did she give you a description of the man that she: 
said attacked her? 
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A. She did. 

1S6 Q. Have you got that description? 

A. I have. 

Q. Will you let us have it, please? 

A. Lookout for a very black-skinned colored man, about 
five foot six or seven, 160 pounds, stocky build, with a broad, 
flat nose, wearing dark pants, light coat, long dark suit coat, 
and a dark sweater under coat; the right hand coat pocket 
may have been torn. 

Q. WTiat did you do with that description. Officer? 

A. Forwarded it to headquarters and it was sent out over 
the radio, a general description. 

Q. Did you, at that time, see Lawrence McCullough, the 
soldier? 

A. I did. 

Mr. Curran. Lawrence, stand up, please. 

***** 

Q. Is that the one you saw? 

A. Yes, sir. 

Q. Will you tell us his condition at the time you saw him, 
Officer? 

A. H$ approached me with Officer Leer, and he was bleed¬ 
ing at the head and the throat, and I walked over and I seen 
his condition; I did not ask him any questions. I put him 
in a patrol wagon and he looked to me as if he was in pretty 
bad shape, he was still bleeding, and we moved him to 
Casualty Hospital. 

187 Q. And you left him there? 

A. That is right. 

Mr. Curran. You may take the witness. 

Cross-examination by Mr. Atkinson: 

Q. Now, Officer, will you please read me that description 
again? Read it loud so the jury may hear it. 

A. Look out for a very black-skinned colored man, about five 
foot six or seven, 160 pounds, stocky build, with a broad, flat 
nose, wearing dark pants, light coat, long dark suit coat, and a 
dark sweater under coat; the right pocket of his coat may have 
been torn. 

Q. Now. that is all the description that was given you? 

A. That is all the description I got. 

Q. Did you interrogate her further, whether she had any 
further idea or any further description of this individual? 

A. I did not. 
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Q. You want the jury to understand now that you inter¬ 
rogated her fully about the description of this individual at 
that time? 

A. I did, I tried to get the best description I could. The ^irl 
was in a very nervous condition. 

Q. Would you say what you mean when you say she was in a 
very nervous condition? 

A. Well, she- 

Q. How was she acting, w’hat was she doing, anything? 
188 A. No; she was sitting in an automobile. 

Q. Was she hysterical? 

A. I would not say she was hysterical, she was terribly 
nervous. 

Q. What was her first statement to you, Officer, when you 
walked up to her? 

A. I asked her if she was the one who had been attacked, and 
she said yes, and I asked her whether she could give me a de¬ 
scription of the man who attacked her. 

Q. And was that the time she gave you the description?* 

A. That was the time she gave me the description. 

Mr. Atkinson. That is all. 


Irving Lubore was called as a witness on behalf of the Gov¬ 
ernment, having been first duly sworn, testified as follows: 

Direct examination by Mr. McCarthy: 

Q. Officer Lubore, are you a member of the Metropolitan 
Police? 

A. I am. 

Q. And what is your rank? 

A. Detective Sergeant. 

Q. What precinct are you attached to? 

A. I am—at the present time I am attached to the Robbiry 
Squad, Police Headquarters. 

189 Q. Officer, did there come a time, on July 19, 1941, 
when you received a call to go to the vicinity of Fairview 
and New York Avenues? 

A. Yes; there did. 

Q. What time was it when you received that call, Officer? 

A. It was around, about ten-thirty Saturday night, July 19f;h. 
if I am not mistaken, that is the right date, July 19th. 

Q. About what time? 

A. About ten-thirty, and it may have been a few minutes be¬ 
fore; I do not recall the exact time, but it was around there. 

Q. And when you arrived at New^ York and Fairview Ave¬ 
nues, what did you find there?* 
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A. When I arrived there I found a scout car parked in a gaso¬ 
line station and Joyce Smith was sitting in the scout car. I was 
told, when I arrived there, that the girl had been assaulted. I 
questioned her and she told me that she had been criminally 
assaulted by a colored man, and gave me the description of the 
colored man. She said her boy friend had been beaten nearly 
to death by this man and was lying up there in the woods, so I 
immediately went to the telephone and called the department 
and asked the dispatcher to send another car around to the Neal 
Street side of the Patterson Woods, 5th and Neal Street NE., to 
cover that section of it there, and I asked him to send 

190 another car to help us search the woods from New York 
Avenue side; in other words, have the woods surrounded 

looking for this colored man that I was given the description of. 

Q. What happened after you put in that call? 

A. After I put in the call I started up New York Avenue and 
I met Officer Leer coming from New York Avenue, and he was 
in company with another man. They were holding a soldier, 
Mr. McCullough, and Mr. McCullough was bleeding about the 
head and about the throat, and his throat was cut and was open, 
oh, it looked like it was over an inch, and I questioned him and 
asked him what happened, and all he could say was, “A colored 
man.” I asked him if he could give me a description of the col¬ 
ored man, and I did not get any answer from him, and I realized 
his condition- 

Q. What was his condition? 

A. Pretty bad. 

Q. What was his condition with reference to consciousness? 

A. Well, he was on the verge of passing out, and I realized he 
was in pretty bad shape. I told Leer he bettor put him in the 
patrol wagon and send him to the hospital right away. 

Q. And then what did you do? 

A. Then, with Officer Leer we searched the woods up in there, 

looking for this colored fellow, and Leer- 

Q. At whose direction did you proceed to the woods? 

191 A. On my own. The girl had told me that a man 
had assaulted her up there, and her boy friend, and 

nearly killed him, and I was going up there to look for the man 
responsible for beating this fellow up and assaulting her. 

Q. You went there in company with Officer Leer? 

A. That is right. 

Q. And what happened from the time you arrived there? 

A. Well, Officer Leer showed me the spot where he had 
found Mr. McCullough, and from there we searched around, 
and we found a big oak tree- 
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Q. One moment, Officer. I show you Government’s Exhibit 
5, and ask you if you can identify that scene. 

A. Yes, sir; this mark in the ground here, at the edge of this 
photograph, is where Officer Leer said he marked that pl|ace 
where he found McCullough, and about 175 feet from this spot 
up there was a big oak tree. 

Q. I show you Government’s Exhibit 4- 

A. Yes, sir; that is the oak tree. 

Q. That is the tree? 

A. That is the tree where this couple was seeking shelter. 

Q. How far did you say it was from this spot marked by 
Officer Leer where he found McCullough by this tree? 

A. One hundred and seventy-five feet. 

Mr. McCarthy. I believe that the jury has already seen 
these. 

192 Q. And what did you find there? 

A. I found several bricks there covered with blood 
and two great big spots of blood. 

Q. Where did you find those? 

A. Directly under the tree, and there was an indication on 
the ground around the tree there which showed signs of a ter¬ 
rific struggle. 

Q. What were the signs? 

A. Well, the ground was all mussed up, like you know T how 
you would scuffle up the dirt, and bloodstains on the ground. 

Q. Officer, I show you Government’s Exhibit 1, and ask you 
if you can identify that? 

A. Yes, sir; I can. There are three blood spots here, there 
is a spot right there, and over here, and another spot here [in¬ 
dicating]. 

Q. And where is this piece of ground located with reference 
to the oak tree of which you are speaking? 

A. This is under the oak tree. 

Q. And what kind of blood was that, that is, what was the 
condition of the blood? 

A. Well, the blood was fresh, and the bricks were full of 
blood, the bricks that I picked up to save as evidence. 

Q. Officer, I show you Government’s Exhibits 16 and 17— 
rather, 17 and 18—and ask you if you can identify those. 

A. I marked both of these bricks, if I can find the markings; 
those are the bricks all right. 

193 Mr. Curran. Keep your voice up. Officer. 

Mr. McCarthy. Talk a little louder. 

The Witness. I put a mark on these. 

***** 


450S31—12-6 
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Q. Well, irrespective of whether you can now find- 

A. Here they are [indicating]. 

Q. Can you identify them? 

A. Yes; I can. There is one mark right there on the brick 
[indicating], and there should be a mark on this one, I marked 
them both. 

Q. Where did you pick these up? 

A. I picked them up under the tree. I picked them up at 
the spot which is shown in the photograph here. 

Q. Did those stains have any significance? 

A. Yes, sir; they were blood stains. 

Q. What was the condition of the blood on them at the time 
you picked them up? 

A. Wet, very wet. 

Q. Officer, I show you Government’s Exhibit 21, and ask you 
if these have any particular significance to you. 

A. These are two razor blades, tw r o blades that I picked up 
at the scene under the tree, and I marked them also. 

Q. You say you picked these up under the tree? 

A. Yes, sir. 

Q. Near the same spot where you picked up these other 
articles? 

A. That is right. There is a mark on that one there 
[indicating,] and there is a mark on that one there 
194 [indicating]. There should be a couple of matches 
there, too. 

Q. Officer, I show you Government’s Exhibit 19, and ask you 
if these have any significance. 

A. These are not the matches that I picked up, but they are 
like the matches I picked up, matches mixed with a newspaper 
that was picked up at the same time. 

Q. Officer, I show you Government’s Exhibit 20, and ask 
you if you can identify those. 

A. Those are the newspapers I used to wrap the blades up, 
the matches, and the bricks, and they were—there w*ere blood¬ 
stains all over the newspaper. 

Q. Where did you pick those up? 

A. Under the tree. 

Q. What was the condition of the blood on those newspapers 
at the time you found them? 

A. Well, the blood was still a little wet. 

Q. What did you do wdth those exhibits that you found, 
Officer? 

A. Rolled them all up in the newspaper there and took them 
to the station and locked them up in our room, the detective 
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room in No. 9 Precinct until we turned them into the property- 
clerk. 

Q. Did you turn them in? 

A. Detective Sergeant Scott and myself turned them in. 

Q. Did you find anything else of significance there 
195 that evening? 

A. I beg pardon? 

Q. Did you find any other exhibits of significance there that 


evening r 


A. Nothing other than the paper, the newspaper, sevgral 
matches, the razor blades and the rocks, and, of course, the 
condition of the ground was that we had the photographs ta|ken 
the next day. 

Q. What was the next connection you had with this case? 

A. Well, I went over to the hospital and tried to talk with 
Mr. McCullough, over the Casualty Hospital, that was- 

Q. Was that the same evening? 

A. That was the same evening, and his condition was s|uch 
at that time that I could not get any sense out of it, out of 
anything he was saying, he was just mumbling. 

Q. Then what did you do? 

A. From there I went up to the Women's Bureau to have 
a talk with Joyce Smith. 

Q. This was the same evening, July 19th? 

A. The same evening, over there—later that was when she 
told me just what had happened, that she and her boy friend 
were up there watching the railroad trains- 

Mr. Tyson. Now, if your Honor please- 

Mr. McCarthy. Just a moment. She made a complaint to 
you at that time? 

196 The Witness. That is right. 

***** 

Q. And where did you go from there, from the Cas¬ 
ualty Hospital did you have any further connection with the 
case that evening? 

A. No; Mr. McCullough then was removed from Casualty 
to the Walter Reid Hospital and I did not see him after that. 
I went to the Women’s Bureau and talked to Miss Smith. 


Q. And that was all the investigation you made of the case 
on the evening of July 19th? 

A. Well, of course, later on that night we searched the vicin¬ 
ity there up around the market, looking for this colored n[ian 
who was responsible for attacking the girl and the man. j 

Q. What further investigation did you make? 1 

Mr. Tyson. Just a minute, if your Honor please. I object 
to this questioning, wdiat further, what further, and I takfe it 
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that the District Attorney is inclined to want to lead the 
witness. 

The Court. I do no think it is leading. He is asking what 
happened. 

Mr. Tyson. Very well. 

By Mr. McCarthy: 

Q. Officer, directing your attention to Monday evening of 
July 21st; on that occasion did you have any connection 

197 with this case? 

A. Yes; I did. 

Q. What happened then? 

A. I first had the defendant down at the D. C. Morgue, tnat 
w*as Monday—did you say Monday? 

Q. Monday? 

A. Monday; that is right. 

Q. And what did you do then? 

A. Well, I got out of court here, I think, around three o’clock, 
it was around three-thirty I went over to the Morgue. 

Q. And who was there? 

A. There was Dr. MacDonald, Dr. Murphy, Lieutenant 
Thomas, Detective Sergeant Scott, and Wilson, and Lieutenant 
Flaherty. 

Q. And what occurred there? 

A. The doctor was making an examination of the defendant 
here at that time. Of course, we talked to the defendant and 
he admitted then that he had had relations with this girl 
and a fight with the man out there in the woods, and he iden¬ 
tified the clothes that were laying on the floor there as his 
clothes, and that was a coat, cap, and a pair of trousers. 

Q. And what occurred after that? 

A. After that I left there. 

Q. And where did you go? Did there come a time, Officer, 
when you went to headquarters? 

A. Yes; I did; right from there I went to police head¬ 
quarters direct. 

198 Q. And did there come a time when the complainant, 
Joyce Smith, came to headquarters? 

A. Yes; I personally brought her down there. 

Q. Did anyone else help you bring her down there? 

A. Detective Sergeant Wilson and myself went for Miss 
Smith and brought her down to the Homicide Squad room 
there. 

Q. And what occurred there? 

A. Well, the minute she saw the defendant here, she became 
hysterical and started to run out of the room, and it was all 


ROLAND J. LINDSEY VS. UNITED STATES 


83 


I could do to hold the girl, and I finally assured that nobody 
would bother her if she would come on back in the room, and 
after quite a bit of persuasion she finally agreed to come op in. 

Q. She came in the room where the defendant was? 

A. Yes, sir. 

Q. Was there any identification made there? 

A. Yes, sir; she was confronted with the defendant and 
she identified him and he identified her. 

Q. What did she say when she identified him?* 

A. She said, “That’s the man.” 

Q. What did he say? 

A. He said that was the girl that he had had relations 
with. 

Q. Officer, did there come a time when you went back to 
the scene of the occurrence in Patterson Woods in the company 
of Officer Pilling? | 

199 A. Yes, sir. 

Mr. Tyson. I object to that, if your Honor please.j It 
is still leading along the same line, it is just leading, leading, 
leading. 

The Court. Well, I think, after calling her attention to wfiat 
happened, it is not leading. 

Mr. Tyson. May I have an exception to that ruling? 

Mr. McCarthy. I will withdraw that question. 

The Court. All right. The jury will disregard the an¬ 
swer. 


200 Q. Officer. I show you what has been described as Gov¬ 
ernment’s Exhibit 16, and ask you if this has any sig¬ 
nificance to you? 

A. Yes. sir. This little book here- 

Mr. Tyson (interposing.) Just a minute [examining Gov¬ 
ernment’s Exhibit 16.] If your Honor please, I would like to 
know the purpose of the book, whether he intends to introduce 
it in evidence legally, or whether he just intends to have it 
commented upon, and what not, without having been intro¬ 
duced into evidence. 

Mr. McCarthy. We are going to have it identified at the 
proper time, and when the identification is completed, to have 
it introduced in evidence. 

Mr. Tyson. I object to this if it is going to be offered in evi¬ 
dence. 

The Court. Suppose you come to the bench. 

(Side conference.) 

The Court. Objection overruled. 
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By Mr. McCarthy: 

Q. Officer, will you continue your testimony and tell us 
what significance this book has to you? 

201 A. About 9:15 on the following Monday morning- 

Q. (Interposing.) Monday, July 21st. 

A. Officer Slattery of No. 12 Precinct was making his rounds 
of various precincts and stopped at No. 9 and he handed me this 
little book and he said, “I have a man arrested out there in 
No. 12 Precinct-■” 

Q. (Interposing.) Never mind telling us what he said to you. 
What did you do wdth the book? 

A. I turned the book over to Detective Sergeant Scott and 
Wilson because I had to go to court and did not have time to 
make an examination. 

Mr. McCarthy. That is all, you may take the witness. 

Cross-examination by Mr. Tyson: 

Q. Officer Lubore, you testified on direct examination that 
you were called about 10:30 about this thing. 

A. I said I received a call about 10:30. 

Q. About what time did you get to the scene? 

A. I dare say it did not take me over two and a half minutes 
to drive from No. 9 Precinct to the gasoline station. 

Q. Where is No. 9 Precinct? 

A. It is on 9th Street between E and F Northeast. 

Q. 9th Street between E and F Northeast? 

A. That is right. 

202 Q. So that you arrived there approximately at 
10:32*4? 

A. Well, it was about 10:30; I am not exact about the time, 
but I know it did not take me over two and a half minutes or 
three minutes at the most to get there. 

Q. You talked to the young lady when you got there? And 
you met Officer Leer and Mr. Flanagan? 

A. That is right. 

Q. You sent the young man to Casualty Hospital. 

A. They put the young man and the young lady in a patrol 
wagon, and they took the young man to Casualty Hospital. 

Q. Then what did you do? 

A. I stayed there and searched the woods. 

Q. With whom? 

A. With Officer Lear and several other police officers around 
there—we searched the woods and the vicinity. 

Q. You had flashlights? 

A. Yes. 
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Q. Did you have any other kind of light? 

A. No. 

Q. I think you testified that you finally found this tree ^nd 
this blood around the tree, that you saw several bricks covered 
with blood. 

A. Yes, sir. 

Q. Did you see any blood anywhere else? 

A. Around several spots around the trees. 

Q. Were there any little twigs or anything around 

203 the tree? 

A. Twigs? 

Q. Little pieces of wood? 

A. Well, they were very small, if there were. 

Q. Were there any leaves around the tree? 

A. There could have been a few. 

Q. Did you see any? 

A. Well, judging from the woods—I don’t recall. 

Q. Was there any grass there? 

A. Some; was pretty bare around that tree. There was some 
grass around there. 

Q. Did you pick up all those bricks that you saw there? 

A. I picked up the two that I thought were used. 

Q. That you thought were used? 

A. That is right. The two of them that had the most blood 
on them. ' 

Q. For that reason you thought they had been used? 

A. No doubt. 

Q. Now, Officer, if McCullough had been hurt and had fallen 
near a brick or on a brick and knocked unconscious and starred 
to bleed, and the blood from his wounds happened to be on 
that brick, because there was more blood on that brick, in ycjtur 
estimation that brick would have been the one that caused the 
injury; is that right? 

Mr. McCarthy. Objection. 

204 The Court. I think that is a matter of argument. 

Mr. Tyson. If your Honor please, the witness has 

testified that because this brick and this piece of stone had the 
most blood on it he thought that those were the two used in 
this affair. 

The Court. What you are asking about is an argumemta- 
tive matter; you can argue that to the jury. 

Mr. Tyson. I think he testified to that, and I want some 
foundation for his testimony, otherwise I will have to ask that 
it be stricken from the record. 

The Court. I will sustain the objection. 
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Mr. Tyson. May I have an exception, please. 

The Court. Yes, you may. 

***** 

Q. But as far as you are concerned personally. Detective Lu- 
bore, you do not know whether these two pieces of stone were 
used, do you? 

A. I had reason to believe that they were. 

Q. Did you know? 

A. No; not at that time. 

Q. At any time? 

A. Yes. 

The Court. He is talking about your personal knowledge. 

***** 

_ Q. I am speaking absolutely of your personal knowledge. 
Did you know at any time? 

A. Not from my personal knowledge other than what 

205 the defendant said and- 

Q. (Interrupting.) I ask you- 

Mr. McCarthy. (Interrupting.) Let the witness finish his 
answer. 

The Court. The answer is perfectly obvious. We all know 
that the Sergeant was not there and does not claim to have 
been there. 

***** 

Q. So far as the newspapers, the razor blades, and the other 
things are concerned, your testimony is exactly to the same 
effect that you do not know as of your own personal knowledge 
that they were there at the time this thing happened? 

A. No; I was not there when it happened. 

Q. Then you don’t know whether these things were there? 
A. No. 

Q. You said something about two razor blades. You put 
the flashlight on these razor blades? 

A. That is right. 

Q. Did they have any blood on them? 

A. No; they did not. 

Q. You say that you were called to the Morgue at 3:30 on 
Monday; the District Morgue. 

A. No; I was not called to the Morgue; I went to the 
Morgue. 

206 Q. Just as a routine matter? 

A. No; I was in court that day until after 3 o’clock 
and, when I got back to the station I found out that my part¬ 
ners, Detective Sergeant Scott and Wilson were at the D. C. 
Morgue with the defendant here. 


ROLAND J. LINDSEY VS. UNITED STATES 87 

Q. So you went down? 

A. So I went to the Morgue. 

Q. Is it a usual custom to take defendants to the Morgue? 
Mr. McCarthy. Objection. 

The Court. Sustained. 

Mr. Tyson. May I have an exception? 

The Court. Yes; you may. 
***** 


Q. As far as you could observe. Detective Lubore, what \jas 
being done if anything to Lindsey at the Morgue? 

A. Dr. MacDonald and Dr. Murphy were making various ex¬ 
aminations over his body and the other routine that they go 
through. 

Q. How long did you stay there? 

A. About 45 minutes, maybe a little longer than that. 

Q. And right after that you went to detective headquarters? 
A. Yes. 

Q. Did you go alone? 

A. I had my car—yes; I went alone in my car; I drove over 
there in my own car. 

207 Q. When you got there, Lindsey was there? 

A. No; he was not there then. 

Q. Didn’t you on direct examination say that you went on 
to the Morgue and picked up Miss Joyce Smith and carried 
her- 


A. (Interrupting.) No; I had taken Miss Smith up later (in. 
Q. When? j 

A. That night. 

Q. About what time? 

A. Could have been around 7:30. 

Q. What time? 

A. I believe it was around 7:30; I am not sure of the time. 

Q. While you were at the Morgue, did you have occasion to 
see Lindsey? 

A. Did I have occasion to see him? Yes, sir. 

Q. What was his condition? Nervous, excited? 

A. I didn’t think he was nervous. 

Q. He seemed to be cool and calm and he looked- 

A. He looked that way to me. He was standing there with 
no clothes on and the doctor making his examination, and jie 
was calm. 

Q. Calm and cool? 

A. Answered questions freely. 

Q. He did not seem to be excited at all? 

A. Not to me. 
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208 Mr. Curran. I do not think counsel ought to repeat 
after the witness has once answered the question that 

he was not nervous. 

The Court. Well, he has answered the question. 

***** 

Daniel J. Slattery, a witness produced on behalf of the 
Government, having been first duly sworn, testified as follows: 

Direct examination by Mr. Curran : 

Q. Will you state your full name, Officer? 

A. Daniel Joseph Slattery. 

Q. And you are a member of the Metropolitan Police 
Department? 

A. Yes, sir. 

Q. Attached to what precinct? 

A. The 8th, No. 8. 

Q. How long have you been a member of the department? 

A. Six and a half years. 

Q. Directing your attention to the afternoon of July 

209 19,1941,1 will ask you at any time you saw the defend¬ 
ant Roland J. Lindsey? 

A. I did. 

Q. Where was that, Officer? 

A. New York Avenue Northeast. 

Q. And were you on duty at that time? 

A. Yes, sir. 

Q. Did you have an occasion to talk with the defendant 
Lindsey? 

A. I did. 

Q. W’hy did you talk to him? 

A. I observed him and I stopped him and asked him his 
name and address and where he worked. 

Q. Did he give you his name and his address? 

A. He did. 

Q. Did he tell you where he worked? 

A. He did. 

Q. How did he give you his name? 

A. He told me his name, and I asked him for identification. 
He pulled from his person a black notebook, and in that book 
was a Social Security card and an unemployment card from 
Baltimore. 

Q. I hand you Governments Exhibit 16 and ask you whether 
you can identify that. 

A. That is the book. 

Q. That is the book that he gave to you? 

A. Yes, sir. 
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Q. I hand you this envelope inside of the book and ask ^ou 
if you have ever seen that before? 

A. Yes, sir; he had both these cards. 

210 Mr. Curran. I will ask that those be marked Govern¬ 
ment’s Exhibit 16-A for identification. 

* * * * * I 

Q. Officer, were you on duty the following day, July 20th, 
Sunday? 

A. Yes, sir. 

Q. State whether or not you received any lookout on t|hat 
day? 

A. I don’t recall any lookout that day. 

Q. Did there come a time when you received any informa¬ 
tion concerning the description of a man? 

A. Not that day. 

Q. Did there come a time any day that you received a de¬ 
scription? 

A. The following morning, Monday. 

Q. And where was that? 

A. In No. 12 Police Station at roll call. 

Q. What did you do as a result of receiving that informa¬ 
tion? 


A. The Captain of No. 12 read the roll call and he read a 
description of a man that was wanted. 

Q. What did you do as a result of hearing that description 
read to you by the Captain? 

A. I remembered this previous conversation and the de¬ 
scription of this man, and I told that to the Captain, 
211 and Officer Beach and myself went to this bottling plant 
and the defendant was there employed; we placed him 
under arrest. 

Q. Did you ever see this book subsequent to the time that 
you saw it on the day of the 19th? 

A. After w*e placed the defendant under arrest he was taken 
to No. 12 police station, and he was searched, and that \)ras 
taken from his person. I took that book with Officer Bea|ch, 
who was also present at the time he was searched, and tbok 
that book to the 9th Precinct and turned it over the Officer 
Lubore. 

Mr. Curran. Your witness. 

Cross-examination by Mr. Atkinson: 

Q. Officer, what were your hours of duty on July 19, 19-11? 

A. From 4 to 12. 

Q. From 4 P. M. to 12 P. M.? 

A. That is right. 
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Q. What is the nature of your duties? Are you on foot or 
in a scout car? 

A. Radio patrolman. 

Q. W’hat time of day did you see the defendant? 

A. Between 4 and 6 P. M. 

Q. Where was he at that time? 

A. New York Avenue and West Virginia Avenue—in tnat 
vicinity. 

Q. What do you mean “in that vicinity”? Can’t you be a 
little more exact? 

A. I don’t remember the exact location. 

212 A. I don't remember the exact location. 

Q. You say he was on New York Avenue near West 
Virginia Avenue. Was he near any of the corners of that inter¬ 
section? 

A. He was in that approximate vicinity; I don’t remember 
the exact location. 

Q. Do you know whether he was on the north side of New 
York Avenue or the south side? 

A. I cannot remember. 

Q. Do you know whether he was west of West Virginia 
Avenue or east of West Virginia Avenue? 

A. I cannot remember. 

Q. Now, Officer, I believe you were commended for what you 
did in this case, and I believe you should remember something 
about this. 

Mr. Curran. Objection. 

By Mr. Atkinson: 

Q. Now, do you recall what you said to this man when you 
questioned him? 

A. Just the testimony I have given; I asked him his name. 

Q. What did he tell you? 

A. He told me his name. 

Q. Did he tell you his place of employment? 

A. Yes, sir. 

213 Q. And did you ask him for further identification? 

A. I did. 

Q. What did he show you? 

A. A book. 

Q. You mean that book that you just identified? 

A. That is correct. 

Q. Is that all? 

A. That was all. 

Q. And then he did not show you a Social Security card? 
A. That w’as in the book. 
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Q. Did you see it by looking at the book?* 

A. I did. 

Q. Now, Officer, you still do not recall whereabouts on New 
York Avenue you saw this man? 

A. I don't remember the exact location. 

Q. Did you write anything in this book? 

A. No, sir. 

Q. Did you write anything in any book that you had you 
or on a paper? 

A. I don't remember. 

Q. You don’t know whether you wrote it down or ljot? 
Now. Officer, in your notes on this description—I believe you 
said you compared it with the description that you had on 
your person and it seemed to coincide in all particulars. How 
could you compare it if you had not written it down? 

A. I did not say I compared it with the description I pad 
on my person. 

Q. Didn't you make that statement before the Senate Com- 
mitte or the House Committee down there? 

Mr. McCarthy. I object to the question, your Hojior. 
214 I think it has no relevancy whether he made that state¬ 
ment down at the House Committee. 

The Court. I do not think that is relevant. You should 
cross-examine him on the testmony given here. 

Mr. Atkinson. I take an exception, your Honor. 
***** 

Q. Didn’t you say on direct examination, Officer, that when 
you heard the description of this man on Monday morning that 
you compared it with the description that you had and it 
seemed to coincide? Wasn’t that the substance of what you 
said? 1 

A. Yes. 

Q. And what description did you have? Did you h^ve 
any description in a book? 

A. The description in my mind. 

Q. In other words, you were alert enough to stop this man, 
why? 

A. I stopped several men in the course of duty. 

Q. Why did you stop this man? 

A. For the same reason that I stopped the other ones. I 

Q. Why did you stop this man? 

A. He was a stranger. 

Q. And when you stop strangers, do you just stop them [for 
social chat? 
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Mr. Curran. Objection. Not why he stopped stran- 

215 gers for social chats but why he stopped this defendant. 

The Court. I think that is a permissible question. 
He may answer it. 

The Witness. Will you repeat the question, please? 

***** 

Q. Do you usually stop strangers for social chats? 

A. No. 

Q. When you stop strangers, do you usually do anything 
as a result of stopping them? 

A. No. 

Q. Do you make any report of it? 

Q. Do you make any note on the incidental? Don’t you 
have a teletype in the car? 

A. No, sir; a mental note only. 

Q. And you carried this description in your mind. Do you 
remember what you said to him? 

A. I asked him his name and his employment. 

Q. Do you remember what he said? 

A. He told me his name and where he was employed. 

Q. What did he say his name was? 

A. Roland J. Lindsey. 

Q. Did he say where he was living? 

A. I don’t remember. 

Q. You remember the rest of the description, don’t you, 
Officer? 

216 A. I remember what he looked like—his face. 

Q. How long did you talk to this man? 

A. Just long enough to ask him those questions. 

Q. Did you ask him where he was working? 

A. I did. 

Q. Did you ask him anything else? 

A. That was all. 

Q. Did you ask him if he knew’ a man by the name of 
Lester? 

A. No. 

Q. Do you remember whether you asked him that or not? 

A. No. 

Q. Officer, is it not a fact that you got this description from 
talk directly or indirectly from this girl, that his name was 
Lester? Isn’t that a fact? 

A. No; it is not a fact. 

Q. There is no doubt about that in your mind, is there, 
Officer? 

The Court. No doubt about what? 
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Mr. Atkinson. Whether or not it is a fact that he did not 
receive this name “Lester” from either the lady directly or in¬ 
directly? 

***** 

Q. You know how you received it, didn’t you? 

A. Received what? 

Q. This description. 

217 A. It was on a police teletype. 

Q. Prior to Monday morning, July 21, had you re¬ 
ceived any description directly or indirectly from the prose¬ 
cutrix? 

A. I don’t remember any. 

Q. And this was the first time that you had received ^ny 
description, is that your testimony? 

A. Will you repeat the question? 

Q. I say, Monday morning, July 21st, was the first time you 
heard this description of him that caused things to start moving 
around in your mind? 

A. That is correct. 

Q. What time did you work on Monday; what were your 
working hours? 

A. Day work, 8 o’clock in the morning until 4 in the eve¬ 
ning. 

Q. And were those your hours on Sunday? 

A. Yes, sir. 

Q. Do you know whether or not you saw this defendant 
Friday, July 18? 

A. I don’t remember seeing him Friday. 

Q. You did not ever make that statement that you saw him 
on Friday, July 18th? 

A. No, sir. 

Q. You could not be mistaken about that? 

A. No. 

Q. What time did you see this man? 

A. July 19th, between 4 and 6 P. M. 

Q. Did you work Sunday? 

A. I did. 

Q. What time did you work on Sunday? 

218 A. 8 A. M. to 4 P. M. 

Q. And did you see him on Sunday? 

A. I did not. 

Q. Officer Slattery, when this book was handed you by t[he 
defendant Lindsey, do you remember what was in the book? 

A. A Social Security card and another card. 

Q. What was the other card, if you recall? 
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A. Some sort of an unemployment card from Maryland, 
Baltimore. 

Q. Did you examine them? 

A. I glanced at it. 

Q. Did you make any notations on it? 

A. No, sir. 

Q. It gave his address on there, and so forth, did it not? 

A. I believe so; it gave an address. 

Q. Where was that address? 

A. Somewhere in Baltimore. 

Q. Did you take that down? 

A. No, sir. 

Q. You stopped this man for the purpose of trying to identify 
him and see if he was a probable suspect on something, didn’t 
you? Isn’t that why you stopped this man? 

Mr. Curran. I object to that, your Honor. This wdtness 
has testified that he stopped this man before he received any 
notice of any description. 

The Court. I think he may answer. 

219 By Mr. Atkinson: 

Q. Was this little envelope [indicating] in this book? 
A. It was. 

Q. And do you recall whether or not these Social Security 
cards and this unemployment card from Maryland, and so 
forth, were in this little envelope or out? 

A. I don’t remember just what their position was; they were 
in the book. 

Q. But you are sure they were in the book? 

A. Yes. 

Q. Was there anything else in the book? 

A. That is all I remember seeing in the book. 

Q. You remember pretty well what was in the book, don’t 
you? 

A. Yes; I remember what was in the book. 

Q. Did you find any names or addresses in the book? 

A. No; I just glanced at the book. 

Q. You looked at it pretty thoroughly, didn’t you, Officer? 
Mr. McCarthy. He has testified several times he glanced 
at it. 

The Court. Is this on Saturday you are talking about? 

Mr. Atkinson. On Saturday when he stopped this man. 
The Court. He may answer the question. 

The Witness. I just glanced at it. 

220 Q. I will ask you again if you recall any thing else being 
in the book outside of this envelope that you said you 
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don’t remember whether it contained these two cards, but the 
two cards were there. 

Mr. Curran. Objection. 

The Court. This is still on Saturday? 

Mr. Atkinson. Yes, sir. 

Mr. Curran. He has already answered it once. He $aid 
“must I ask you again.” 

Mr. Atkinson. This is cross-examination. 

Mr. Curran. I don’t care whether it is cross-examination. 
I think it is improper. 

‘221 The Court. I do not think on cross-examination he is 
precluded from asking the same question more tl|an 
once. A great many lawyers seem to think they can ask the 
same question more than once on direct examination. 

* * * * * 

Q. Do you recall. Officer, whether this match was in the 
book? 

A. The match was in the book; yes. 

Q. It was in the book? 

A. Monday, when he was searched at the police station. 

Q. Was it in there when you saw T him that first time? 

A. I don’t remember; it may have been. 

Q. Did you look through the book? 

A. I glanced through it. 

The Court. He has said several times that he glanced 
through it. 

* * * * * 

Q. Can you give me any idea at what place you saw this 
man on New York Avenue? 

A. In the vicinity of West Virginia Avenue, as I previously 
stated. 

Q. Would you say it was on West Virginia Avenue or N|ew 
York Avenue? 

Mr. Curran. Objection. 

The Court. Let him answer that again. 

The Witness. New York Avenue NE. 

222 Mr. Atkinson. That is all. 

Paul Thurston Powell was called as a witness on behalf 
of the Government, having been first duly sworn, testified}as 
follows: 

Direct examination by Mr. Curran : 

Q. Will you state your full name, Doctor? 

A. Paul Thurston Powell. 


430831—42-7 
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Q. And you are attached to what hospital? 

A. Gallinger Municipal Hospital. 

Q. How long have you been at Gallinger Hospital? 

A. Since the first day of July. 

Q. And you were graduated from what school? 

A. University of Oklahoma. 

Q. With what degree? 

A. M. D. 

Q. Did you come direct from Oklahoma to Gallinger Hos- 
pital, Doctor? 

A. That is right. 

Q. And you have been there ever since? 

A. I have. 

Q. During that time, have you had occasion to make many 
or few physical examinations? 

A. Many physical examinations. 

Q. Directing your attention to July 19th, on that 

223 evening, I will ask you whether or not you examined 
one Joyce Smith? 

A. I did. 

Q. Stand up, Joyce. Is that the young lady you examined, 
Doctor? 

A. That is the girl. 

Q. Can you give us what her condition was when you first 
saw her? 

A. When I saw the girl first, she was dressed in a sort of a 
white dress that- showed up the dirt and mud that was on it 
more markedly then than later. The dress had mud, dirt, and 
blood mainly over the back, about the region between the 
shoulder blades, and over the chest. She had skin abrasions 
over the surfaces of the arms and the inner surfaces of the lower 
extremities. Mud was caked on the left ankle, about the 
rectum, and in the pubic hair. The vulva was red, fiery red, 
I might say, and injected markedly and very moist. The 
hymen was an annular type hymen, with laceration in the 
posterior left lower quadrant. The vagina would admit one 
finger with ease, but it was very tender, and two fingers could 
be admitted, but she was extremely tender, so that I did not 
attempt any further. There was white mucous-like discharge 
on the vagina, within the vagina, and on the hymen, the 
smears were made from the discharge just within the vagina. 
Those were the findings on examination. 

Q. What was the result of the smears? 

A. The smear was reported from the laboratory as 

224 containing spermatazoa. 
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Q. Have you had occasion. Doctor, as being attached to :he 
Gallinger Hospital, to make many or few examinations of 
genital organs? 

A. I have made many examinations of genital organs. 

Q. What would your opinion be after having examined 
Joyce Smith on whether or not there was evidences of forci ble 
sexual intercourse? 

Mr. Tyson. Just a minute. I will have to object to that! if 
vour Honor please, because from what I can understand, }Jr. 
Powell, in my estimation, does not rate as an expert. He Ayas 
admitted to practice at Gallinger Hospital July 1, 1941, after 
the M. D. degree from Oklahoma. I take it that he is an In¬ 
terne; is that right, Doctor? 

The Witness. That is correct. 

Mr. Tyson. For that reason, if your Honor please, I object 
to any expert testimony on the part of the Doctor, because 
he is not sufficiently qualified. 

The Court. Do you wdsh to ask him any more questions fm. 
his qualifications? 

Mr. Curran. Here is a man who is a graduate of a recog¬ 
nized medical school, and in addition to that he has served 
as an interne at our City Hospital here. He has testified 
that he had occasion to make many physical examinations of 
people, that he has made many examinations of genital 
225 organs. I claim that the doctor is qualified to express 
an opinion after his examination of Joyce Smith whether 
or not there was a forcible sexual intercourse. 

Mr. Tyson. If your Honor please, in addition to the objec¬ 
tion as set out, if I understand it correctly, he was admitted to 
Gallinger Hospital July 1st, and if I am not mistaken this affair 
happened on July 19th, a period of some 17 or 18 days. I sub¬ 
mit, if your Honor please, that this man is absolutely not quali¬ 
fied as an expert along this line. 

Mr. Curran. I will withdraw the question as to the doctor's 
opinion and ask the doctor this: If after he had completed his 
examination, if he found evidences of forcible sexual inter¬ 
course. 

Mr. Atkinson. Objection. 

The Court. Has he completed his description? 

By Mr. Curran: 

Q. Have you completed your description, Doctor? 

A. That is the description as I found it that night. 

Q. Let us have it again. What did you find when you 
amined the girl? 
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Mr. Tyson. I object to that, if your Honor please. I sug¬ 
gest that he can call on the reporter to repeat the answer. 

Mr. Curran. It has been ruled that I might ask the ques¬ 
tion a second time. 

Mr. Tyson. There has been no such ruling. 

226 The Court. No; I do not think so. Do you wish to 
ask him on cross-examination as to his qualifications be¬ 
fore I rule? 

Mr. Tyson. I do not wish to cross-examine at this time. I 
will examine when the District Attorney of the United States 
for the District of Columbia has completed his examination. 

The Court. Then I will allow him to answer the question. 

Mr. Tyson. May I take an exception? 

The Court. Yes. 

Mr. Curran. You are ruling that he may express his opinion? 

The Court. Yes. 

***** 

Q. Will you give your opinion now, Doctor, after your ex¬ 
amination of Joyce Smith, whether you would say it was the 
result of a forcible sexual intercourse? 

A. In my opinion there was forcible penetration of the girl’s 
vagina. 

Mr. Curran. Your witness. 

Cross-examination by Mr. Tyson : 

Q. Dr. Powell, when Miss Smith was admitted to the institu¬ 
tion, were you given a history of the case? 

A. Was I given a history of the case? 

227 Q. Yes, sir. 

A. All I was told to do was to examine the girl. 

Q. And you examined her? 

A. And I examined her. 

Q. As the result of your examination, she showed evidence of 
having had intercourse? 

A. That is correct. 

Mr. Tyson. No questions. 

Mr. Curran. Thank you, Doctor. 

***** 

Louis M. Wilson was called as a witness on behalf of the 
Government, having been first duly sworn, testified as follows: 

Direct examination by Mr. McCarthy : 

Q. Will you state your full name, Officer? 

A. Louis M. Wilson. 

Q. What is your rank? 

A. Detective Sergeant. 
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Q. Where are you assigned? 

A. Detective headquarters. 

Q. How long have you been a member of the Metropolitan 
Police force? 

A. Twenty-three years. 

Q. Sergeant, directing your attention to Monday, July 21jst, 
did you have an occasion to investigate a case in which one 
Roland J. Lindsey w'as being held as the defendant? 

A. I did. 

228 Q. Will you tell us of your investigation around that 
date? 

A. Sergeant Scott and myself went out to No. 12- 

Q. About what time? 

A. Around noon time. We talked to the defendant in Ifo. 
12 Police Station and asked him where he was on Saturday 
evening. He said he was in Baltimore. We asked him if ne 
had had any trouble with a soldier and a girl, and he denied jit. 
We then said we would take him to headquarters and interview 
him down there. We left the car—I was driving the car and 
Sergeant Scott was sitting in the back with Lindsey, and on the 
way down Scott asked Lindsey- 

Q. (Interrupting.) You were driving the car. and Scqtt 
and the defendant were sitting in the back? 

A. That is right. Scott asked Lindsey how he went to Balti¬ 
more, and he said he went on a freight. He asked him what lie 
was doing up in the woods, and he said he was coming acrpss 
there to catch a freight. He asked him what this couple, 
the soldier and the girl, were doing when he came up on jto 
them- 

Mr. Atkinson. Your Honor, if this is offered by way of a 
statement taken from the defendant, we object. 

Mr. McCarthy^. It is not a statement; these are conversa¬ 
tions taking place on the way down to headquarters in an 
automobile. 

229 Mr. Atkinon. My contention is that it is improper. 


w w w w w 

The Court. What do you propose to show in this particular 
conversation? 

Mr. McCarthy. Certain admissions and contradictory state¬ 
ments made by the defendant as to his whereabouts and the 
location of certain clothes. 

The Court. I suppose it is all offered on the theory of ad¬ 
missions? 

Mr. McCarthy. There is no formal confession at this time. 
There are many conversations which were had with the defend¬ 
ant. And are you going to have an examination of every single 
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statement that the defendant made? There are several con¬ 
tradictory statements. 

Mr. Atkinson. We contend that this man was beaten- 

Detective Wilson along with Detective Scott, went over to No. 
12. and they took him out of the cell and they took him to a 
little room across the hall, and they shut the door, but did not 
lock it. and they put handcuffs on him, that Detective Scott 
stood back of him and held his arms down and that for almost 
an hour this Detective Wilson pummeled him right in the pit of 
his stomach. That happened before he was taken to head¬ 
quarters. That is our contention, and that is why we 

230 contend that it is part of the confession. 

Mr. McCarthy. Is it satisfactory if I ask Detective 
Wilson if these statements were free and voluntary? 

Mr. Atkinson. No; it certainly would not be. 

Mr. Curran. What is being asked of this witness is what 
happened after this incident in No. 12. 

The Court. Don’t you think it is going to come down to a 
question that will have to be submitted to the jury? 

Mr. Atkinson. Unquestionably, but I think the situation is 
such in this case that I think that we are entitled to have an 
examination as to whether or not the statements were 
voluntary. 

The Court. Let us assume that. Do you want to assert 
your rights in this respect if you really believe as a lawyer 
that I have to let this evidence go to the jury on the question 
of fact as to voluntariness? 

Mr. Atkinson. Suppose your Honor will conclude that this 
is not a voluntary confession? 

Mr. McCarthy. That would have to be done as a matter 
of law. 

The Court. I am afraid I did not make myself plain. I 
was asking if you did not really believe when we got through 
that we would have to take it all over again, because it would 
be a matter for the jury? 

Mr. Tyson. I think we are in duty bound as appointees 

231 of the Court to ask for an examination. 

The Court. I do not think your duty as appointees 
of the Court is any greater than as a lawyer for the defendant. 
That is a question that you will have to decide for yourself. 
I have had them come in and say, “Yes; I know that the officers 
are going to deny that there was anything which would make 
it involuntary. The defendant will attempt to show that it 
was involuntary, and therefore it is going to be a question 
of fact for the jury to decide under the decisions of the Supreme 
Court or the Court of Appeals.” If you think that your duty 
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requires you to ask that it be taken out of the presence 
of the jury in the first instance, it will have to be clone 
that way. 

Mr. McCarthy. There are several officers investigating {this 
case, there were different conversations with the defendant 
at different times. If on every one of these statements and 
conversations there is going to be an examination of the Voir 
dire out of the presence of the jury, this trial is going on End¬ 
lessly, and I would like to point out that difficulty. 

Mr. Tyson. Here is an example of what I am speaking of. 
For instance, we had a rock, brick, two razor blades, and some 
matches and newspapers. That has been displayed all the 
time to the jury. 

Mr. Curran. What I am going to do with them? 

232 The Court. I have already ruled that it is a question 
for your judgment, and if you insist that it be tajken 

in this way, in view of your failing to admit that in y^ur 
judgment it does come down finally to a question for the 
jury—I understand you to say that you think that there is 
at least a possibility that I may rule it out and you think thftt I 
ought to rule it out. If that is the situation, I think fche 
decisions of the appellate courts require that we take the 
evidence on examination right now. We might as well do it 
while the jury is out. 

233 (The following testimony was taken in the courtrobm 
without the presence of the jury:) 

***** 

Q. Sergeant, you testified a few minutes ago that you w^nt 
to No. 12 Precinct, is that correct, around 12:30, with Sergeant 
Scott? 

A. That is right. 

Q. Sergeant, at any time at No. 12 Precinct was the de¬ 
fendant Lindsey subject to any violence by yourself or by 
any other officer that you observed? 

A. He was not. 

Q. At any time after you and Sergeant Scott left No. il2 
Precinct, was the defendant Lindsey subject to any force or 
violence or compulsion by you or anyone that you saw’? 

A. He was not. 

Mr. McCarthy. Your witness. 

Cross-examination by Mr. Atkinson : 

Q. Officer, what time did you go to No. 12? 

A. It was around noon, around 12. 

Q. Are you sure it was not earlier? 

234 A. I beg your pardon. 
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Q. Are you sure it was not earlier? 

A. It may have been a little earlier, but it was not much 
if it was. 

Q. When you go into a station like that, do you use a register 
book or something like that? 

A. No, sir. 

Q. Just go in? 

A. Yes, sir. 

Q. Who was with you? 

A. Sergeant Scott. 

Q. Did you see the defendant Lindsey over there? 

A. He was locked up. They brought him out of the cell. 
Q. Did they bring him out or did you bring him out? 

A. No, sir, an officer went back in the station and brought 
him out. 

Q. Did he have any handcuffs on at that time? 

A. He did not. 

Q. Did he have handcuffs on at any time in No. 12? 

A. Not until we left there. 

Q. You put handcuffs on him? 

A. Sergeant Scott put handcuffs on him when we took him 
in our car. 

Q. You put handcuffs on him right after you took him from 
the cell block or when you started for the car? 

A. When we started to leave the station to get in the car. 
Q. Was there any pause between the time that he was taken 
from the cell block to the time he left the station? 

235 A. There was. 

Q. How long would you say. Officer? 

A. Oh, maybe about ten minutes. 

Q. And what did you do during that time? 

A. Sergeant Scott was questioning him in a room in there 
where his whereabouts was on Saturday night, and if he had had 
any- 

Q. Now, what room is that. Officer? 

A. It is a room, it is a kind of a sergeant room, I believe it is. 
Q. Is it right across from the cell block? 

A. No, it is up from the cell block. 

Q. It is right near the office, the front office? 

A. It is right near the front office. 

Q. Were you in there? 

A. Yes, sir. 

Q. Were the doors shut or open? 

A. I don’t remember, I could not say whether it was open 
or shut, it may have been shut or it may have been open. 
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Q. Do you remember whether it was locked? 

A. It was not. 

Q. When you got in that room. I believe you testified you 
were in there with Officer Scott? 

A. I was. 

Q. And was anyone else in there? 

A. Yes, I think there were a couple of other uniformed ijnen 

together- 

Q. In that room? 

A. In there with me. One that was there had brought him 
out of the cell block. 

236 Q. What is that room normally used for? 

A. Well, it has lockers in there and two desks in tl^ere 
and a typewriter. 

Q. Any chairs? 

A. Two or three chairs there. 

Q. What size room is it, Officer? 

A. Well, roughly speaking, I imagine it is about 10 orj 12 
feet wide, maybe about 14 feet long. 

Q. And who put those handcuffs on Lindsey? 

A. Sergeant Scott. 

Q. And right as soon as they took him out of the cell blobk? 
A. No, sir. 

Q. When he entered the room? 

A. No, sir. 

Q. Well, at what point did he put those handcuffs on? j 
A. As we were getting to leave the station house to go in 
the car. 

Q. Now, this did not occur, did it. Officer; did Officer Sd>tt 
place the handcuffs on Lindsey as he entered the room and 

after the door was shut- 

A. No, sir. 

Q. And did there come a time when Officer Scott stqod 
behind Lindsey with the handcuffs on in there and caught 
him in this manner [indicating] and hold his arms back—f— 
A. He did not. 

237 Q. And did there come a time when Sergeant Scott jby 
so doing that you pummeled him in the pit of his 

stomach? 

A. I did not. 

Q. Do you deny that. Officer? 

A. I certainly do. 

Q. Do you deny that you struck him? 

A. I never touched him at any time. 

Q. Did you question him at all? 
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A. The only time I believe I ever asked Lindsey any ques¬ 
tions was the time, over at the chair, when that other woman 
identified him up there in that other case. 

Q. Did you offer him any inducements to make a statement? 

A. I did not. 

Mr. McCarthy. Which case are you talking about now, are 
you talking about this case- 

The Witness. There was a case in Maryland where a woman 
identified him in a case in Maryland. 

Mr. Atkinson. I was talking about this particular case. 

The Witness. I do not believe I asked him any questions. 

***** 

Q. Did you talk to him? 

A. I did not. 

Q. And none of the things described by me occurred in that 
room? 

A. Not in my presence. 

Q. About what time did you start from No. 12 Precinct 
with Lindsey? 

A. Shortly after we got there, I imagine it was around noon, 
to the best of my knowledge. 

238 Q. Around 12? 

A. It was around 12 o’clock. 

Q. You did not get there until 12 o’clock, did you, Officer? 

A. Well, as I say, it may have been a little bit after 12 or a 
little bit before 12,1 don’t know exactly what time it was. 

Q. And where did you take him? 

A. To headquarters. 

Q. At that time did you- 

Mr. McCarthy. Wait a minute. This examination on voir 
dire is as to the admissibility of certain statements that were 
made by the defendant. Now, is counsel going- 

The Court. Was there any statement made at headquarters 
which you propose to go ahead with. 

Mr. McCarthy. There was certainly a statement made on 
that day, on the day after, as I recall it, at different times and 
with different officers. 

As far as this particular point in the case is concerned, we are 
only concerned with the admissibility of the statements en 
route to headquarters on the No. 12 Precinct. 

Mr. Tyson. I thought, if your Honor please, that you were 
going into the whole thing so that we would not have- 

The Court. If you propose to go into the whole statement, 
would it not be better to get it by the different witnesses. 
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Mr. Curran. Well, this witness can only relate what 
239 he heard en route to headquarters. 

The Court. And he is not going to cover anything 

more? 

Mr. McCarthy. No, I do not believe so. There are no 
other statements- 

Mr. Atkinson. Now, Mr. McCarthy asked him if he had 
any talk in No. 12 or at any other place- 

Mr. McCarthy. Perhaps the question is unnecessarily wide, 
and I would like to limit this inquiry. 

The Court. I do not think that what happened leading up 
to the making of these statements can be testified to by j;his 
witness. If Mr. Wilson is going to be asked if these statements 
were made on the way to headquarters, I do not think that jhis 
cross examination is relevant. 


Mr. Atkinson. If your Honor please, it was our theory that 
when you asked the jury to be excused for the purpose of ex¬ 
amination on the voir dire, that it was to be one act, that is, 
to go through the whole thing, so we would not have to do this 
thing each time with respect to each witness. 

The Court. Well, there are a good many matters on either 
side in which either of you are called upon to use your best 
judgment in the performance of your duty, and it is just a 
question of what the prosecution wants to do. I cannot fdrce 
them to proceed in any particular way no more than I can force 
them to make you proceed in a certain way. I have to recog¬ 
nize that, and you can exercise your own judgment, 
240 and I have no control over it, you can proceed in the best 
way you think proper. 

Mr. Atkinson. I think that we are entitled to further 
examine Officer Scott before we proceed further. 

The Court. Are you going to put the statements in evidence 
that Officer Scott got? 

Mr. McCarthy. Those statements and other statements. 

The Court. I think all the testimony so far should be con¬ 
fined as to what transpired before the statement was made, a nd 
on the way to headquarters. I think you will have to recall 
Officer Scott on that before I rule on the admissibility of ihe 
evidence over their objection. 

Mr. McCarthy. I should like to inform the Court that Offi¬ 
cer Scott will also testify, not only to the conversations on the 
way to headquarters, but Officer Scott will testify to other 
statements that occurred during the course of the investigation. 

The Court. Well, it might be advisable to recall Officer Scott 
and follow the suggestion of counsel but that is a question y ou 
have to decide. 
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Mr. Curran. In other words, you want to hear from Officer 
Scott before you rule on the admissibility of these statements. 

The Court. I think I should on this particular state¬ 
ment. 

24 1 Mr. McCarthy. Will your Honor indulge us for a few 
moments? 

The Court. Yes. 

***** 

Mr. McCarthy. May it please the Court, if it is agreeable 
to counsel for the defense and the Court, we should like to co¬ 
operate in any way that we can, and therefore to have the 
defense counsel tell us as far as they are able to as to what 
they are going to object to and w’e will try to take care of that 
matter right now. 

Mr. Atkinson. I wish to understand the prosecution. Do 
they wish to proceed, as I thought they were going to proceed, 
on the voir dire, and hear all the testimony on the whole thing, 
on this whole matter, and I think we ought to proceed in that 
manner, but if they want to just question the witness as to 
these happenings—this statementr—and then go over this 
question of voir dire again and again, it seems like a waste of 
time. I just want to understand what they intend to do. 

The Court. Well, I understand that Mr. McCarthy was 
asking him these questions—let me see if I can dictate it 
correctly. 

Do you propose to object to the introduction in evidence 
of any statement made by the accused after his arrest on the 
theory that it is neither offered as a confession or 

242 under some principle of law? 

Mr. Tyson. Or with the possible exception of the 
doctor and the alienist. 

The Court. The statement of the alienist. 

Mr. Tyson. The statement with the possible exception of 
the alienist. 

The Court. Well, that is a straightforward answer to your 
question, I believe. 

Mr. McCarthy. I will call Sergeant Scott. Are you 
through with this witness? 

Mr. Atkinson. I am through with him for this purpose. 

Mr. McCarthy. We will try to accommodate the Court and 
defense counsel- 

The Court. Do you want to ask him any questions about 
what took place—was the Sergeant present at any of the other 
statements? 

Mr. McCarthy. Perhaps I better direct that- 
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Mr. Atkinson. I want to direct examine this witness. 

Mr. McCarthy. Yes. 

Redirect examination by Mr. McCarthy: 

Q. Sergeant, you were testifying when the jury were present 
with reference to certain statements that were made by the 
defendant en route to headquarters. At any time en njute 
to headquarters was any force or violence exercised 
243 upon the defendant? 

A. There was not. 

Q. Where did you go after you reached headquarters; what 
happened at headquarters after your arrival? 

A. You mean from the time that I- 

Q. From the time you arrived at headquarters with the 
defendant. 

The Court. May I interrupt. Possibly it would be welf to 
have him questioned as to what was said in his presence on the 
way to headquarters. 

Mr. McCarthy. You want him to testify as to that? 

The Court. Yes. 

* * * * * 

Q. Will you state what was said by the defendant en route 
to headquarters, as you heard it? 

The Court. And you include by the officers as well as by jthe 
defendant. 

***** 


Q. Yes; what conversation, both by the officers and by the 
defendant en route to headquarters, did you hear? 

A. Do you mean from the time we started from No. 12? 

Q. Yes, sir. 

A. We started from No. 12, as I said before, Sergeant Scott 
was in the back with the defendant and he asked him what v| r as 
he doing in the woods. He said he had come across 
244 there to catch a train and that he ran upon the soldier 
and the girl and the soldier w^as on top of the girl, and he 
said there w’ould not have been any trouble if the soldier had not 
jumped on him. 

I think Sergeant Scott told him, “Well, don’t say any more, 
wait until we get to headquarters,” and we went on to head¬ 


quarters then. When we got to headquarters- 

Q. Just a moment- 

Mr. McCarthy. Will the Court indulge me just a moment, 
I w T ould like to confer with my associate. 

The Court. Yes. 
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On conferring further with my association we were prepared 
to proceed as originally planned. We believe that that would 
be the more proper way to conduct the case. We are sorry that 
we cannot do it any other way. 

Mr. Tyson. There is no objection on our part. 

Mr. McCarthy. Then I believe you are through with this 
witness? 

Mr. Atkinson. Yes. 

Mr. McCarthy. You will be excused. I will call Sergeant 
Scott. 

Mr. Tyson. If your Honor please, will your Honor instruct 
this man- 

245 The Court. Yes; recall the Sergeant. 

***** 

Mr. Tyson. Your Honor, will you instruct this witness not 
to communicate as to what happened in here to each other. 

The Court. Yes; Sergeant, until you are finished with your 
testimony in this case, please do not discuss it with the other 
witnesses as to what happened. I think it would be wise not 
to discuss your testimony with them at all. 

The Witness. All right. 

Edgar E. Scott a witness called on behalf of the Government, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. McCarthy: 

Q. Sergeant, you are attached to the Metropolitan Police 
Department? 

A. Yes, sir. 

Q. What precinct? 

A. Detective Bureau. 

Q. Detective Bureau? 

A. Yes, sir. 

Q. Directing your attention to July 21, 1941,1 will ask you 
whether or not you had an occasion to see the defendant 
Roland Lindsey? 

A. I did. 

Q. Where did you first see him? 

A. I first saw him at the 12th Precinct. 

246 Q. Who was with you? 

A. Sergeant Wilson. 

Q. Did you talk with the defendant at the 12th Precinct? 

A. I did. 

Q. Did you talk with the defendant? 

A. I did. 
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Q. Did he talk with you? 

A. He did. 

^ Q. While you were at the 12th precinct, will you tell the 
Court whether or not there was any force or violence exercised 
on Lindsey- 

A. There was not. 

Q. By you or any other officer? 

A. There was not. 

Q. Did there come a time when you left the precinct? 

A. There did. 

Q. In the presence of whom? 

A. Sergeant Wilson. 

Q. And did you take the defendant with you? ; 

A. We did. 

Q. And where were you going? 

A. To headquarters. 

Q. On the way to headquarters, did you—where were you 
sitting, Sergeant? 

A. I was sitting by the side of the defendant on the tyack 
seat. 

Q. Who was driving the car? 

A. Sergeant Wilson. 

Q. At that time did you have a certain conversation with the 
defendant? 

A. We did. 

Q. Did he make certain statements to you? 

A. He did. 

Q. Will you tell the Court whether or not you exer- 
247 cised any force or violence or compelled the defendant 
to make any statement? 

A. We did not. 

Q. Did Sergeant Wilson exercise any force or violence on 
this defendant to compel him to answer any questions? 

Mr. Tyson. I object to that, if your Honor please- 

Mr. McCarthy. He was right there. 

Mr. Tyson. Mr. District Attorney is speaking as to when 
Wilson was in Scott's presence and whether he was presenlj at 
all times. 

Mr. McCarthy. I mean on the ride, Mr. Tyson, on the ride 
from the 12th Street Precinct to headquarters. 

By Mr. McCarthy: 

Q. Was Sergeant Wilson with you on the ride from the 12th 
Precinct to headquarters? 

A. He was. 

Q. And what was he doing? 
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A. He was driving. 

Q. Did he exercise any force or violence or compel the de¬ 
fendant to make any statement? 

A. He did not. 

Cross examination by Mr. Atkinson : 

Q. Officer, how long were you and Officer Wilson in No. 12 
precinct on the 21st? 

A. Oh. I should say approximately 20 minutes, 15 or 
20 ? 

248 Q. And what time did you go there? 

A. Approximately 12:30 p. m. 

Q. Now, when you went there did you take the defendant 
out of the cell block or did someone get him for you? 

A. Someone in the precinct got the prisoner out for us. 

Q. When you first saw him over there, when he came out of 
the cell, did he have any handcuffs on? 

A. He did not. 

Q. When was the first time you saw him with handcuffs on? 

A. I asked for a set of handcuffs when we took him out, I 
wanted a set of handcuffs, and I got a set of handcuffs and I 
put them on. 

Q. From whom did you get those cuffs? 

A. From one of the officers behind the rail. 

Q. Now, did there come a time during your stay over there, 
did you take him into a little room? 

A. We took him into the Sergeant’s room there. 

Q. And that was a locker room, is that right? 

A. A locker room? 

Q. Yes. 

A. There are lockers in there. 

Q. Who was in that room with you in addition to the de¬ 
fendant Lindsey? 

A. There were one or two officers around and Sergeant 
Wilson. 

Q. What was the condition of the door to that room? 

249 A. Well, as I recall it, the door was open. 

Q. Do you know whether it was open or shut? 

A. Well, I am not positive about it, I was not watching the 
door all the time. 

Q. You talked with the defendant Lindsey in that little 
room? 

A. I did. 

Q. What was said by Lindsey to you, if you recall, and by 

you to Lindsey? 
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The Court. You better begin and tell us how you openedlthe 
conversation, what you said and did and what he said and did. 

A. I asked him several questions about his previous jife, 
where he was from, and where he had been in the previous 
months up to the particular time, and he just—you just ^ant 
what I said to him. 

Mr. McCarthy. I want the conversation between the two 
of you. 

The Witness. He said he came to this city and talking about 
various things that happened some time back, he came down to 
the time just before that and he said he came to this city fijom 
North Carolina, and he went to work, I believe, at the Adolph 
C. Kohler Bottling Works, and that he was sleeping around the 
14th Street bridge in the park. 

Q. Did he say what section of the city. 

A. The 14th Street bridge. 

250 Q. Northwest or northeast? 

A. He did not say, he just said the 14th Street bridge, 
and the only 14th Street bridge I knew was Southwest, so I did 
not pursue that. It impressed me that that was the one I he 
meant, that was the only one that I knew about. 

# * * * * 

Q. Now, Sergeant, did there come a time that he had hand¬ 
cuffs on him in that room? 

The Court. Have you finished with what you want as to 
what took place in that room? 

* •» * * * 

Q. Was that all the conversation that took place in tl[iat 
room? 

A. No, sir. 

Mr. Curran. I object, if your Honor please. Is it your wish 
that we go into the detailed conversation between this defend¬ 
ant and the Sergeant? 

The Court. I want only the important part of it. 

Mr. Atkinson. That is what I am seeking. 

The Court. All right. 

Mr. McCarthy. Well, you can seek that- 

Mr. Atkinson. That is not my understanding of the law- 

Mr. McCarthy- I believe that on the voir dire the only iss 
is the question of voluntariness. This is not a fishing expedite 
to go all through the details. 

Mr. Atkinson. I am asking a specific question. 


ue 

on 
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251 Q. At any time during the time that you were in that 
room did you strike him? 

A. I did not. 

Q. Isn’t it a fact that you pressed the handcuffs on him so 
that his hand was in this position, and then you stepped back 
of him and reached up around his arms like that (indicating) 
and held him back while Officer Wilson pummeled him in the 
stomach? 

A. It is not. 

Q. That did not occur at all? 

A. The whole things did not occurs as you have described 
them. 

Q. What part of it did occur? 

A. The only part that occurred was that I put the handcuffs 
on him when we were ready to leave. 

Q. Well, what other part of it did occur? 

A. None of it, as I think of it, none of it happened in that 
room. 

252 Q. In fact, you did not ask him any questions in that 
room about this particular thing that happened on the 

19th, did you? 

A. I did. 

Q. Did you advise him then of his constitutional rights, 
not to incriminate himself? 

A. I did not tell him what to do or what not to do. 

Q. Did you tell him anything in that respect? 

A. I just asked him questions. 

Q. You just asked him questions? 

A. Yes. 

Q. Now, did Sergeant "Wilson hit him at all while he was 
in his room? 

A. He did not. 

Q. What was the condition of the defendant when you 
brought him out of that room, if you recall? 

A. When I brought him out of the room? 

Q. Yes. 

A. The same as it was when he went into the room. 

Q. Was he crying? 

A. No, sir. 

Q. Was he crying in the automobile? 

A. No, sir. 

Mr. Atkinson. That is all. 

Mr. Curran. Will you indulge us for a few moments, 
please? 

The Court. Yes. 
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Mr. Curran. We will call one more officer, your 

253 Honor, Officer Beach. 

The Court. Now, Mr. Scott, I will say to you whjat I 
said to Mr. Wilson. Do not discuss with anybody else what 
you just testified to. 

The Witness. No, sir. 

The Court. You know what the question involved is, don’t 
you, so do not discuss this matter of your testimony or the 
questions that were asked you with anyone until you have 
finished your testimony. 

The Witness. Yes, sir. 

Whereupon James G. Beach was called as a witness on be¬ 
half of the Government, having been first duly sworn, testi¬ 
fied as follows: 

Direct examination by Mr. Curran : 

Q. You are a member of the Police Department. Officer? 

A. Yes, sir. 

Q. Attached to what precinct? 

A. No. 12. 

Q. Directing your attention to Monday, July 21, 1 will psk 
you whether or not you had occasion to go to the Royal Crdwn 
Bottling Company? 

A. Yes, sir. 

Q. Did you see the defendant there, Roland J. Lindsey? 

A. Yes. sir. 

Q. Did you talk with the defendant on that occasion? 

254 A. Yes, sir. 

Q. Did he talk to you? 

A. Yes; he answered my questions. 

Q. I will ask you whether or not at that time there was any 
force or violence exercised by you upon the defendant- 

Mr. Atkinson. We are not making any contention thati at 
this time- 

Mr. Curran. That is what we wanted to know. 

Mr. Atkinson. At the time he was arrested, no, we are not 
contending that. 

Mr. Curran. Maybe I misunderstood counsel. 

Mr. McCarthy. This was on Monday morning? 

Mr. Atkinson. That is right, we are not contending any¬ 
thing with respect to Monday- 

Mr. Curran. Wait a minute, now, let me make sure. 

By Mr. McCarthy: 

Q. This was on Monday morning, was it not, Officer? 

A. Yes. 
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Mr. Atkinson. We are not making any contention as to 
that. 

By Mr. Curran : 

Q. Oh, yes, you went back to the precinct and then did you 
go back to his cell on that same day, after having a conversa¬ 
tion with him? 

A. I had took him with me up to headquarters. 

255 Mr. Atkinson. What time was that? 

By Mr. Curran : 

Q. Do you recall, officer, what time that was? 

A. That was about a half hour after he was taken to the 
station house. 

Q. Was anybody else there talking with him but you? 

A. No, sir. 

Mr. Curran. All right, step down, please. Now, we would 
like to present the statements chronologically from these three 
officers. 

***** 

Roland J. Lindsey, the defendant herein, having been first 
duly sworn, testified as follows: 

25(3 Direct examination by Mr. Atkinson : 

Q. Your name is Roland Lindsey? 

A. That is correct. 

Q. And you were arrested on July 21, 1941? 

A. That is right. 

Q. Were you arrested by Officer Beach? 

A. No, Officer Fletcher. 

Q. Now, did there come a time—are you contending that 
Officer Beach did, at any time, speak to you? 

A. No; he never said anything to me. 

Q. All right. Now. did there come a time that two detec¬ 
tives came over to see you? 

A. That is right. 

Q. And who are those men, have you seen them this morn¬ 
ing? 

A. Yes; I seen them, Wilson and that other—I don’t know’ 
their names. 

Q. You mean Detective Scott? 

A. Yes; that is right. 

Q. And that is the man that took you to headquarters in 
the car? 

A. That is right. 

Q. Now. tell the Court just what happened to you before 
they took you out of the station? 
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A. Well, they came in and got me out of the cell a[nd 
brought me to the desk and put handcuffs on me and took Jne 
back to a little office room back there, and then this litjtle 
one. I don’t know his name, he held me and the big One 
beat me. 

257 Q. Now, how did he hold you, Lindsey, did he have 
his hands around your back, or how did he hold you? 
A. He put my hand back of me, the handcuffs was there, 
and I could not get it far back there, he just got that hand in 
back there. 

Q. During this time did they ask you any questions? 

A. No; they never asked me any questions. 

Q. Did they ask you any questions? 

A. No. 

Q. What did Sergeant Wilson do? 

A. He didn’t do anything but beat me down. 

Mr. Curran. What was that? 

Mr. Atkinson. Now, the District Attorney will have his 
opportunity. 

Mr. Curran. I want to know his answer. 

The Court. Now, Lindsey, we all have to hear you. Cjwi 
you speak out so that we can all hear you? 

The Witness. Well, that is about as loud as I ever talk. 

The Court. Well, this is a very important matter for you. 
Try to talk loud enough so that we can hear you. 


Q. I will ask you again, where were you struck by Officer 
Wilson? 

A. In my stomach. 

Q. How many times, would you say? 

A. He hit me about four or five times. 

258 Q. And did Officer Scott hit you? 

A. No; he never hit me. 

Q. Did he do anything other than hold you? 

A. That is all. 

Q. And how long did this last? 

A. He kept me there about an hour, I guess. 

Q. Did they do anything else to you? 

A. No; they never did nothing else. 

Q. Did you ask them to stop? 

A. Well. I did ask them to stop, but they didn’t stop. 

Q. And after that what did they do to you? 

A. Well, they brought me up in the car and took me to head¬ 
quarters. 

Q. Did they do anything to you in the car? 
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A. No; they never did do anything to me in the car. 

Mr. Atkinson. For the purpose of this examination I think 
that is all. 

Mr. McCarthy. Your Honor, I submit that there is no issue 
cf voluntariness here. The only conversation we want to get 
in is the conversation that took place in the car. He says 
nothing took place there. 

Mr. Tyson. If your Honor please, however, he does admit 
that he was beaten before he got into the car and the conversa¬ 
tion that took place between the two officers in the car and 
himself may have been colored as the result of that. 

* * # * * 

259 By Mr. Atkinson: 

Q. What was your physical condition in the car? 

A. Well, I was crying. 

Q. Were you still suffering from the punishment received in 
that room? 

A. That is right. 

Q. As the result of that punishment, did that cause you to 
talk? 

A. I was crying, so I could not talk. 

Q. So you didn’t talk in the car? 

A. No; I didn’t talk. 

Cross-examination by Mr. Curran: 

Q. What time was this, Lindsey? 

A. They come out there around nine o’clock. 

Q. Nine o’clock in the morning? 

A. That is right. 

Q. What day was it? 

A. Monday. 

Q. About nine o’clock. And where were you? 

A. I was in the cell. 

Q. What cell? 

A. I don’t know what cell. 

Q. Who came to you first? 

A. The captain over there—I don’t know his name. 

Q. Who asked you to come out of the cell? 

A. He got me out. 

Q. Who? 

A. I don’t know his name. 

260 Q. The captain? 

A. Yes. 

Q. Where did he take you? 

A. He brought me over to the desk. 
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Q. What did he do at the desk? 

A. One of them put handcuffs on me. 

Q. Who put the handcuffs on you? 

A. I don’t know his name. 

Q. Was it any one of these three officers that have just been 
in here? 

A. Yes. 

Mr. Curran. Bring those three officers in here who just 
testified. 

* * * # » 

Q. W'hich one put the handcuffs on you? 

A. The one on this side [indicating]. 

Q. This one here? 

A. Yes. 

Q. That is Scott. What did he say to you, if anything, whbn 
he put the handcuffs on you? 

A. He didn’t say nothing when he put the handcuffs on njie. 
Q. Who was there at the desk when he put those handouts 
on you? 

A. I don’t know. 

Q. Any other officers? 

A. Nobody but the desk keeper. 

261 Q. The desk sergeant? 

A. Yes. 

Q. The captain? 

A. Yes. 

Q. And Officer Scott? That is the one you pointed out, the 
one that put them on? 

A. Yes. 

Q. And was Officer Wilson there? 

A. Yes; he was standing there. 

Q. When he put the handcuffs on you, was anything said? 
A. No; they just came back there in that room. 

Q. How long were you in front of the desk? 

A. Around ten minutes. 

Q. And who took you back info the room? 

A. Scott. 

Q. Did W r ilson go with him? 

A. Yes; he went back there. 

Q. Anybody else in that room when you went in? 

A. No. 

Q. Just the two officers? 

A. That is right. 

Q. There weren’t two other patrolmen in uniform? 

A. No; nobody else. 
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Q. Where is this room located? 

A. Right across from the desk. 

Q. Right across from the desk? 

A. Yes. 

Q. Did they question you when they got you in this room? 

A. I didn't hear what they were saying. 

262 Q. What did they say to you when you got in the 
room? 

A. They didn't say nothing. 

Q. Didn't say a word to you? 

A. No. 

Q. And Officer Scott had already placed the handcuffs on you 
and you were like that, were you [indicating] ? 

A. Yes. 

Q. Then what happened? 

A. When I got in there, Scott, or whatever his name is, he 
pulled my hands back there, and the big one said, “Where were 
you that night?” And I said, “I don't know where I was.” He 
hit me and said, “You are a damn liar; come on and talk to me.” 
And he hit me again. I didn’t say nothing. I stayed with them, 
I reckon, about a half an hour. 

Q. And how many times did he hit you? 

A. Five or six times. 

Q. Five or six times in the stomach? 

A. Yes. 

Q. Did you complain? 

A. Sure, I had to. 

Q. Did you make an outcry? 

A. I sure did. 

Q. You made a loud outcry? 

A. That is right. 

Q. Any other officer come in to see what was going on? 

A. Nobody but the captain. 

Q. Did the captain come in? 

A. He come in. He wanted to slap me, too, because I didn’t 
want to say nothing. 

Q. This was in the 12th Precinct? 

A. That's right. 

Q. How soon did the captain come in after you made 

263 the outcry? 

A. He come in. I reckon, about ten minutes after. 

Q. About ten minutes after you made the last outcry? 

A. That’s right. 

Q. And he slapped you? 

A. No; he wanted to slap me. 
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Q. How do you know that he wanted to slap you? 

A. He drew in back at the time. 

Q. Did he slap you? 

A. No. 

Q. Show me how he drew back at you. 

A. He was standing up there. 

Q. Stand up. 

A. (Complying.) I didn’t want to come to the jail with him. 
I said I had to have a warrant, and the captain drawed back and 
said, “You little black son-of-a-bitch, I would like to slap j^ou 
down myself.” 

Q. He called you little? 

A. Yes. 

Q. He drew back his fist? 

A. He drew back his hand. 

Q. What did he do then? 

A. He put it down. 

Q. He didn’t hit you? 

A. That’s right. 

Q. Did Officer Wilson hit you? 

A. Yes; he hit me. 

Q. WTiere did he hit you? 

A. He hit me in the stomach. He wouldn’t hit me in the face, 
he said it would leave too many scars. 

264 Q. Did you get any discolorations or scars? 

A. I was red. 

Q. Did Scott hit you at all? 

A. No; Scott didn’t hit me. 

Q. Then vou were crying then? 

A. Yes. 

Q. Were you crying when the captain came? 

A. Yes; I was crying. 

Q. And did you tell the captain you had been struck? 

A. He knowed I had been struck. 

Q. How did he know it? 

A. Well, he knowed it. 

Q. You don’t know whether he knew it or not? 

A. Yes; I do know. 

Q. How do you know? 

A. Well, I just know it. 

Q. How do you know it? 

A. I don’t know; I just know it. 

Q. You don’t know, but you just know it. Did he say that 
they just hit you? 

A. He wanted to hit me, too. 

7 • i 
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Q. But he didn’t hit you? 

A. No. 

Mr. Curran. I have no more questions. 

Mr. Tyson. I suggest, if your Honor please, that there is 
enough evidence of force used to keep any such testimony or 
admission that Lindsey is supposed to have made in the car, 
away from the jury or away from the court, because it 
amounted to a forced confession or admission, if one was 

265 made, and that is our contention. 

The Court. Well, of course, you have this decided dif¬ 
ference in the testimony. Two witnesses who were there deny 
that any blow was struck, and I think that makes it a question of 
fact for the jury. I do not think I have any right to rule against 
you that the jury must receive it. nor have I any right upon 
his testimony to decide that question of fact either way, so 
I think I will have to admit the testimony in, and at the proper 
time give the jury instructions as to what the law is with 

respect to confessions or statements. 

***** 

Mr. Tyson. I take an exception to that ruling. 

***** 

266 James G. Beach, a witness called on behalf of the Gov¬ 
ernment, having been first duly sworn, testified as 

follows: 

Direct examination by Mr. McCarthy: 

Q. Will you state your full name, please? 

A. James G. Beach. 

Q. What precinct are vou attached to. Officer? 

A. No. 12. 

Q. How long have you been in the service of the Metro¬ 
politan Police? 

A. Five years, and about three or four months. 

Q. Officer Beach, directing your attention to Monday morn¬ 
ing, July 21st, did you have occasion to go to the Royal Crown 
Bottling Works? 

A. Yes. 

Q. And from whom did you secure certain information which 
sent you to that address? 

267 A. From Officer Slattery of No. 12 Precinct. 

Q. And will you please tell exactly what happened 
when you arrived at the Royal Crown Bottling W r orks? 

A. I arrived at the Royal Crown Bottling Works about 
7:20, and I was looking for a man of a certain description and 
I saw a man answering that description in the back—in the 
warehouse part of the company where they were loading trucks 
with bottles. 


J 





ROLAND J. LINDSEY VS. UNITED STATES 


121 

Q. And that man that you saw there, do you see him in 
court here today? 

A. Yes, sir; I see him right over there. 

Q. Indicating the defendant. 

A. Lindsey. 

Q. Go ahead. What did you do when you saw him? 

A. I went back to the truck and asked him to come down 
off the truck. I wanted to talk to him, and I told him I was a 
police officer and I identified myself and began to ask him 
questions. 

Q. How was he dressed? 

A. At that time he had on new clothes. He did not have) on 
a shirt, he had on a B. V. D. shirt, and a pair of trousers, pew 
brown trousers, and a white B. V. D. shirt and no hat or cap 

Q. I beg your pardon? 

A. He didn’t have on any hat or cap at the time. I asked 
him where did he get his new clothes; he said he bought them 
at First and H Street NW., on the Saturday afternoon 

268 previous, and I asked him then what he did with his old 
clothes that he had. He said he put then in the lafin- 

dry. I then ask him—I said, “What was the^ matter with 
them? Were they dirty?*' He says. “No, they were lot 
dirty or anything like that.” I says, “Like what?" He says, 
“Like you are talking about.” I says, “What am I talking 
about?" He says, “Well, you must think I have done some¬ 
thing." 

After a few more routine questions—I don’t remember j ust 
the rest of the questions exactly, anyway I told him tha|t I 
would have to take him up to the station—No. 12 station. JHe 
says, “Well, you can’t take me unless you have got a warrant.” 
I finally convinced him that he w T ould have to go with me and 
I took him up to the outside of the building where Officer Slat¬ 
tery w r as in a scout car. I told Officer Slattery we had better 
put him in one car and the other car follow behind. 

Q. Before you put him in the scout car. did he secure any 
additional clothing? 

A. On his way toward the front of the building, he stopped 
and from a nail or a peg on the wall, or something hanging 
upon the wall, he took down a brown shirt and a cap. and I told 
him to put his shirt and cap on, wffiich he did, and when he put 
his cap on, the shirt matched the pants, the brown shirt of a 
work material, but it was a new shirt, and he also had a 

269 gray cap and turned the peak up in front, and I then 
took him up to the front of the building. 

Q. Officer, I show you Government’s Exhibit 14. and ask 
you if you can identify that. 





122 


ROLAND J. LINDSEY VS. UNITED STATES 


A. Yes, sir; I can identify that; this is the cap he put on. 

Q. This is the cap that he put on at that- time? 

A. Yes. 

Q. You stated that he got a cap, and what else? 

A. A shirt. 

Q. And what was the condition of the shirt? 

A. It was a new unsoilcd shirt. 

Q. And after he secured the cap and the shirt, then what 
happened? 

A. Then I accompanied him to the front of the building out 
in front where the radio car with Officer Slattery was out there. 

Q. Whose car was the defendant put in? 

A. He was put in the car—at the time in the car with Officer 
Slattery, lie got in the car with Officer Slattery in the front seat 
of the car, and I had my private car—I brought it up behind 
the radio car, and I drove behind the radio car to the station, 
and he was in the radio car. 

Q. And after you got to the station house with the defendant, 
what happened then? 

A. We drove up to the rear of the station and he got out of 
the car and walked into the rear of the station and up 
270 to the rail, and Officer Slattery and I were with him. 

Q. Was he searched at the station? 

A. Yes, sir; I told the man that was standing up by the 
arrest book at the time, who was Officer Kimball, to put his 
name on the book, which he did, and Officer Kimball assisted 
me and I searched him and helped Officer Kimball. 

Q. What if anything was found upon him? 

A. I found a pencil and a comb, of the ordinary pocket comb 
variety, and a notebook. The notebook was a notebook per¬ 
taining to the rules of park guards or park police or something 
like that of one of the northern states. 

Q. I show you Government’s Exhibit 16, and ask you if you 
can identify this. 

A. Yes, sir; this is the book. 

Q. What is it? 

A. That is the book I found on his person. 

Q. Then what happened to the defendant after he was 
searched? 

A. He was placed back in the cell block in Cell No. 3. 

Q. And did you converse with him at that time? 

A. About twenty minutes or a half an hour later I went back 
into the cell. 

Q. What happened then? 

A. I began to question him again. I didn’t go into the cell 
with him, but I went into the cell block and talked to him 
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271 through the bars of the cell. He was standing up in 
the cell. 

Q. What did you say to him? 

A. I asked him where he was the Saturday night previous, 
what did he do. He said he finished work about five o’clock 
and went from where he was employed at the Royal Crqwn 
Bottling Works, at First and H Streets NW., and purchased 
these clothes he had on at the time, and from there he went to 
a rooming house on 6th Street, rented a room, took a bath and 
changed clothes, and went to the Greyhound Bus Termiilial, 
and bought a ticket for Baltimore and left on the bus at six 
o’clock. 

I asked him if he was sure that he left at six o’clock, and he 
said yes, because he saw the clock in the bus terminal, and I 
asked him how much he paid for his ticket, and he said 45 ceifts. 
I asked him if he was sure of that, and he said yes, and I then 
asked him if he gave the ticket agent the 45 cents in change or 
did he give him money and get change, and he said he did not 
remember exactly, but he knew that he paid 45 cents for a ijms 
ticket. 

I then asked him again if he was sure that he left the bus 
terminal at six o’clock, and he said he was, and I called nis 
attention to the fact that he had told me that he got off work 
at five o’clock, had gone to First and H Streets, and bought 
the clothes, gone to a room and taken a bath and changed 
clothes, and then caught the bus, and he said then 

272 it might have been seven o’clock that he caught the bus. 

Q. At that time he said seven o’clock? 

A. He said it might have been seven o’clock when he caught 
the bus. I then went back to the front of the station for a f^w 
minutes and looked at the cap, and I saw some- 

Q. (Interrupting.) You say you went to the front of t|he 
station? 

A. Yes, sir. 

Q. And looked at the cap? 

A. Yes, sir. 

Q. Then what happened then? 

A. I found some spots on the top of it. 

Q. Will you show us what you found? 

A. These stains [indicating]. 

Q. Will you show them to the jury? 

Mr. Tyson. Just a minute [examining]. 

By Mr. McCarthy: 

Q. What did those stains appear to be at the time? 

A. They appeared to be blood—stains of blood. 
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Mr. Tyson. If your Honor please, I do not quite get at what 
the Assistant District Attorney is trying to prove, whether he is 
trying to prove that is blood or not. If he is, I do not think 
the witness is properly qualified, at least he has not been, to 
tell whether that was blood or not. 

Mr. McCarthy. I am only having him show what it 
appeared to him to be at that time. I concede that he is not 
qualified. 

***** 

273 The Court. All right, it may be shown to the jury. 

***** 

The Court. What are you saying. Officer? Speak up so that 
we can all hear you. 

The Witness. The stains on the white stripe on the inside of 

the cap, with one prominent stain on the one stripe. 

***** 

Q. Did you have any further conversation with the de¬ 
fendant? 

A. Yes. I asked him several other questions about his clothes. 
I started off asking him what did he do with his old clothes. 
That was the first time I asked him about his clothes—as to the 
old clothes. He first said he put them in a laundry in Balti¬ 
more—after he arrived at Baltimore, he put his clothes in a 
laundry to have them cleaned. I asked him if he knew where 
the laundry was and he said no. I asked him if he had a laun¬ 
dry ticket and he said no, that he did not have a laundry ticket. 
I asked him why he did not get one. and he said, “Well, to tell 
the truth about it, I gave it to a girl friend of mine to put in a 
laundry.” 

I asked him where the girl friend lived, and he said he did not 
know exactly where she lived, that he met her in a beer parlor 
or saloon, or some gathering place in Baltimore. 

Q. This was w’hen he was in Baltimore? 

274 A. Yes, sir. Then I further questioned him about the 
girl as to the clothes—did he have any idea where she 

left the clothes, or did he have any way of getting back and 
getting his clothes. 

Q. These events that he was relating to you all were sup¬ 
posed to have occurred on the evening of July 19th? 

A. On Saturday after he had arrived in Baltimore—after he 
was supposed to have arrived in Baltimore. He said he didn't 
know, but he would know the girl again. I asked him how long 
he had known her, and he said that was the first time he had 
ever seen her was that night, which was the Saturday night pre- 
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vious. I said. “Well, how do you know you will get your clothes 
back?” | 

He said, “Well, I will probably see her at this beer parlpr 
again.” So then I questioned him some more, and he finally said 
he did not give them to a girl friend in Baltimore to have them 
cleaned, but that he took them to Baltimore and hid them, j I 
asked him why he hid them, and he said he just did not ha^e 
any use for them. At that time I was called out of the precinct 
to go on another call, and I did not come back until later. 

Q. You had no further connection with the case? 

A. Well, I came back somewhere between ten and twelve 
o’clock, I don’t know just when—and he was being questioned 
at that time by Detective Sergeant Wilson and Scott. 

275 Mr. McCarthy. That is all. Your witness. 

Cross-examination by Mr. Tyson: 

Q. Officer Beach, after Lindsey said that he had gotten his 
clothes down on First and H Streets and indicated where, di]d 
you make any attempt to find out whether he got the clothes 
there? 

A. Yes, sir. 

Q. Did he get the clothes there? 

A. Not so far as I could find out. 

Q. Did he indicate the place to such an extent that you could 
go right to the place? 

A. He said he didn’t know. First and H Street in a store. 

Q. Is there a store on the corner of First and H Street? 

A. I could not locate any store there—any dry goods store 
or clothing store there on the corner. There are some stores o|i 
H Street along there. I did not go the whole block. 

Q. You did not have occasion to go to a store right next to 
printing office, did you? 

A. No, sir, I did not go in the middle of the block. 

Q. That is between First and H and North Capitol and H ? 

A. No, sir. 

Q. Did he tell you that there was a pawn shop in the back of 
the store—in the rear of the store? 

276 A. No, sir. 

Q. When he talked about Baltimore, did he tell you 
what beer parlor he was talking about? 

A. He told me it was a beer parlor; he did not tell me th^ 
name of it, that I remember. 

Q. Did he tell you that it w r as on Pennsylvania Avenue? 

A. I don’t recall whether he told me it was on Pennsylvania 
Avenue or not. 

Q. Did he tell you the name of it was the New Palace? 
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A. I believe he did say the Palace—I don’t know whether it 
was the New Palace. I remember the name “Palace.” 

Q. Would you consider, Officer, that cap [indicating Govern¬ 
ments’ Exhibit 14] a light cap? 

A. I would consider it a gray cap. 

Q. Light as distinguished from dark—would you consider it 
a light cap? 

Mr. McCarthy. I object to that, if your Honor please. The 
cap speaks for itself. 

The Court. Yes. the cap speaks for itself. 

• * * * * 

Q. These spots, do you see any spots here now? 

A. Yes, there is one spot stands out above the rest. This 
spot predominates all over the other spots. These are more 
or less stained, but this spot stands out. 

Q. Could that be caused by anything other than 
blood? 

277 Mr. Curran. I object. This witness is not qualified 
and we are not putting him on to prove that it was 

blood. 

Mr. Tyson. If they are not putting him on to prove that 
it was blood, I withdraw the question. 

Mr. McCarthy. I conceded that when I was examining 
him before. 

Mr. Tyson. If your Honor please, while they conceded that 

he was not qualified to say whether or not it was blood- 

Mr. Curran. We will offer to prove later before we close 
that it is blood. 

Mr. McCarthy. All we asked him to say was that it 
appeared to him to be that. 

Mr. Tyson. And all I am asking him, if your Honor please, 
is did it appear to be anything else other than blood? 

The Court. I will allow that question. 

The Witness. What is the question again? 

(The question was read as follows: “Q. Could that be 
caused by anything other than blood?”) 

The Witness. Well, so far as I know, it could have been. 
***** 

Q. When you went to this Royal Crown Bottling Works, 
Officer Beach, did you see any original notes relative to his 
description anywhere? 

278 A. I had seen them before I went there. 

Q. Where had you seen them? 

A. On a teletype message at the 12th Precinct. 
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ks, 


he 


Q. You did not see any in any of your fellow officer’s boo| 
or anything, Officer Slattery? 

A. No, I did not see any. 

Q. Did Officer Slattery, in your presence, indicate that 
had a description of this man? 

A. Yes, sir; he told me. 

Q. In what manner? 

A. He said he talked to this man previous and the man 
answered the general description of the teletype message. 

Q. Do you remember what the description was on tfie 
teletype? 

A. I could not give it word for word; I can give a general 
description. I did not memorize it. 

Q. Did you have a copy of it in your hand at that time? 

A. No, sir. 

Q. You heard it over the air? 

A. I read it on the teletype; I did not hear it. 

Q. Of the precinct before you left? 

A. I read it on Sunday, Sunday evening. 

Q. And you arrested him on Monday? 

A. Yes, sir. 

Q. But you kept these things relatively in your mind in tfre 
belief that Officer Slattery thought that he had questioned 
the right man? 

279 A. Yes, sir. I went out Sunday night and looked for 
him in that description. 

Q. Did you see him Sunday night? 

A. No. sir. 

Q. Did you go to this Royal Crown Bottling Works Sunday 
night? 

A. No, it was closed. 

Mr. Tyson. I don’t think there is anything further. 

Mr. McCarthy. That is all. 

* * * * 

2S0 Dr. William A. Ellis, Jr., a witness called on behajlf 
of the Government, having been first duly sworn, w^s 
examined and testified as follows: 


Direct Examination by Mr. Curran : 

Q. Dr. Ellis, you are attached to what hospital? 

A. Casualty Hospital. 

Q. How long have you been attached there? 

A. Since July 1st of 1941. 

Q. Directing your attention to the evening of July 19, 194J, 
did you see one Lawrence E. McCullough? 

450831—42-0 
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A. Yes, I did, sir. 

Q. Do you recall at what time approximately you saw him? 
A. Yes, he came in at just pretty close to 10: 30 P. M. 

Mr. Curran. Stand up, Lawrence. 

***** 

By Mr. Curran : 

Q. Is that the gentleman? 

A. Yes, sir. 

Q. What was his condition, Doctor, when you first saw him? 
A. Well, it was evident that he was bleeding quite a bit from 
wounds about his head, hands and neck, and he was uncon¬ 
scious—rather, he was conscious but irrational, and after 

281 we had cleaned up his wounds we found that he had three 
scalp lacerations and one laceration on the right side of 

his neck, and his right hand was pretty badly damaged with 
both lacerations and abrasions. 

Do you want it more detailed than that; if you do, I can give 
it to you. 

Q. Yes; I want you to detail it as much as you can. 

A. The laceration on the right side of his neck was approxi¬ 
mately four inches long and went through the skin to the muscle. 
It did not penetrate any of the major vessels, but there was a 
small spurting vessel which I had to tie back, and knowing that 
he was to be transferred to Walter Reed, I just put temporary 
tension sutures in the laceration in his neck. 

In the scalp wounds we cleaned up—rather I cleaned up the 
scalp wounds but did not suture. 

Q. What kind of wounds were the scalp wounds. Doctor? 

A. Well, these were abrasions, abrasions which passed 
through the scalp, to the cranium right to the bone. There were 
three of them, and each one was about an inch long. 

Q. Do you recall. Doctor, how McCullough was dressed? 

A. Yes, he was in his uniform. 

Q. Did you see the shirt of his uniform? 

A. Yes; I did. 

Q. I hand you Government’s Exhibit No. 6 and ask you if you 
ever saw that shirt before? 

282 A. Specifically I would not know, but I do believe so. 
Q. Does that resemble the shirt that McCullough had 

on? 

A. Yes, definitely. 

Mr. Tyson. I did not hear that. 

Mr. Curran. I said does that resemble the shirt that Mc¬ 
Cullough had on. Your witness. 

Mr. Tyson. No questions. 
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Mr. McCarthy. May Dr. Ellis be excused? ! 

Mr. Tyson. No objection. 

(Witness excused.) j 

Grant Levin, a witness called on behalf of the Government, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Curran: 

Q. Captain, what is your profession? 

A. I am a physician. 

Q. And how long have you been a physician? 

A. Since 1935. 

Q. And you are located where now, Doctor? 

A. Fort Meade, Maryland. 

Q. Where were you located on July 20,1941? 

A. Walter Reed Hospital. 

Q. Do you recall seeing one Lawrence E. McCullough dn 
that date, Captain? 

A. Yes, I do. 

283 Mr. Curran. Stand up, Lawrence. 

***** 

By Mr. Curran : 

Q. Is that the man? 

A. Yes, that is the man. 

Q. What was his condition when he was admitted to Walter 
Reed Hospital? 

A. When I saw him he had- 

Q. When you saw him. 

A. He had a severe concussion of the brain, a rather exten¬ 
sive wound on his scalp, a cut on his neck and injuries to the 
first and third fingers of his right hand. He was seriously iljL 

Q. Did he receive treatment at Walter Reed Hospital f^r 
his injuries? 

A. Yes, he did. 

Q. Did you examine the wound of the throat ? 

A. Yes, I did. 

Q. Explain a little more in detail about that wound, Docto 

A. The wound was- 

Q. What kind it was. 

A. The wound was obviously made by a sharp instrument 
and was, perhaps, seven inches in length and penetrated th£ 
skin and the structures immediately below the skin but spared 
the vital vessels, fortunately, and when I saw it there was two 
stitches already placed, apparently by someone who had seei} 
the person before I did. 
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There was slight bleeding at the time. 

Q. Now, about the wound on the head, can you give 

284 us a little more detail about that, Captain? 

A. The wound on his head was a three-fold laceration, 
that is to say, it was a tear, the edges which were somewhat 
crushed. It was of the shape which is usually caused by a blow 
with an instrument which is not sharp, but is rather broader 
than sharp. The tear took in the whole, the entire thickness 
of the scalp. 

Q. When did you next see McCullough, if you did see him? 

A. I saw him daily. 

Q. Did you see him in the presence of other people. Doctor? 

A. Yes, I did. 

Q. When was that? 

A. On the 22nd of July. 

Q. About what time, if you recall? 

A. Well, I cannot recall exactly. It seems to me it was 
some time in the morning. 

Q. And who was present, do you recall that? 

A. Detective Sergeant Scott and Wilson and the prisoner 
would be—they had the accused with them. 

Q. W'hat happened? 

A. Well, my permission was asked to confront the patient 
with the accused, which I granted, and all of us then entered 
the patient’s room. I cannot remember the exact words which 
were spoken, but when the patient saw the prisoner he appar¬ 
ently recognized him immediately because he said “That’s the 
man” or some such words, and then, without prompting, 

285 proceeded to tell the story of what had happened. 

He said that- 

Mr. Tyson. This was said by Lindsey, I take it? 

Mr. Curran. No, McCullough. 

The Witness. I am sorry, the patient, without prompting, 
said, “That is the man,” and then launched into this story of 
his. 

***** 

Q. This story was in the presence of the defendant? 

A. Yes. He said that—I believe first he said this was the 
man who had attacked him and cut and then I believe he also 
accused the prisoner of frightening his girl. 

Mr. Curran. Your witness. 

Cross-examination by Mr. Atkinson: 

Q. Doctor, did you have an opportunity to examine him all 
over? 

A. Yes, I did. 
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Q. Gave him a general examination? 

A. Yes. 

Q. And calling your attention to his organ down there, wliat 
would you say as to the size of it, his sexual organ? 

Mr. Curran. Wait a minute, whose sexual organ? 

The Witness. There is some misunderstanding- 

Mr. Atkinson. The patient. 

* * * * * 

Q. You said you had an opportunity of examining him. 
286 A. Yes. 

Q. Would you say they were large or small for a normal 

man? 

A. I would not say they were either large or small. 

Q. Give us your best idea? 

A. I think I would say average. 

Q. Average for a normal man? 

A. Average for a man of his stature, his configuration. 

Q. Were there any evidences of any bruises or anything else? 
A. None that I saw. 

Q. You examined him? 

A. Yes, I did. 

Q. And if they were there, you would have seen them? 

Mr. Curran. I object. 

The Court. Yes, I will sustain the objection. You can f^sk 
him with what degree of care he had made the examination 
of him. 


Q. What degree of care did you use in examining hitm, 
Doctor? 

A. It is difficult for me to answer that except to say that I 
looked at every part of his surface area and felt- 

Q. When you say you looked, you mean that you looked with 
the idea of trying to find wounds, is that right? 

A. Abnormalities of any sort. 

Q. You said that he was suffering with brain concijis- 
287 sion, that is the result of a blow on the head, is that 
right? 

A. Yes. 

Q. And I believe you said that the head injury had the ap¬ 
pearance or it had a rather teary form evidencing a blow by 
some blunt instrument. You could not say what that instru¬ 
ment was, could you? 

A. Oh, no. 

Q. Now, he could have suffered that brain concussion frc^m 
a fall, isn’t that right? 
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Mr. Curran. I object. Counsel has just asked this wit¬ 
ness—just said to this witness you could not tell what instru¬ 
ment was used to give him the brain concussion, and now, in 
the next breath, he says it could have happened through a fall. 
If he cannot tell, I think that it is answered. 

The Court. I think he might ask questions to find out. Of 
course, it is for the jury to determine whether or not it might 
have happened by a fall and a striking of his head. Is that 
what you want to try to find out? 

Mr. Atkinson. Yes, sir. 

The Court. Well, you can put a question such as I have 
indicated. 

***** 

Q. Suppose, Doctor, he struck his head against a stone 

288 in falling, would that make the same type of wound? 

Mr Curran. May I say this, if your Honor please, that 
unless counsel in this case is laying a foundation to show to this 
jury that Lindsey's injury was caused by—rather McCullough's 
injury was caused as a result of falling down and that his head 
struck a sharp instrument, then I say this is not a proper cross- 
examination of this witness. 

The Court. I overrule the objection. 

Mr. Curran. Very well. 

***** 

A. The type of wound could have resulted from striking a 
similarly blunt object in a fall, except that it was practically on 
the crown of his head. 

The Court. Will you indicate to the jury what you mean by 
the crown. 

The Witness. Well, it is just a little to the right side of the 
middle, and a man who falls and strikes his head there has to 
drop head first to do it. 

***** 

Q. Could a man fall headfirst? 

A. Certainly, if he could—he would of course, have to have 
the length of his body to assume the vertical. 

Q. I have one more question. I believe you, in describing 
the neck injury, you said it had the appearance of 

289 having been made with a sharp instrument, about seven 
inches in length, is that your testimony? 

A. That seven inches referred to the length of the wound, not 
the instrument. 

Q. I will ask you now, Doctor, could that injury have been 
caused by broken glass or any other sharp object? 
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A. It might, but I don’t think so. I have never seen a wound 
like that caused by broken glass. 

Q. Would you say it is impossible for one to happen that 
way? 

A. No. 

Q. Then your answer would be then that it could happeiji. 

A. (The witness indicates by a nod of his head.) 

Mr. Atkinson. That is all 

Mr. Curran. May Captain Levin be excused? 

Mr. Atkinson. That is agreeable. 

The Court. Very well, Doctor. 

* * * * * l 

Louis M. Wilson, recalled, having been previously swbrn, 
was examined and testified as follows: 

Direct examination by Mr. Curran : 

Q. Your full name, Sergeant? 

A. Louis M. Wilson. 

Q. You are a member of the Metropolitan Police De- 
290 partment. 

The Court. He is the same one. We went over tjhat 
when he was on the stand before this morning, did we not? 

Mr. Curran- Very well. 

By Mr. Curran: 

Q. Directing your attention to noon time on Monday, July 
21, 1941,1 will ask you whether or not you saw the defendant 
Roland J. Lindsey? 

A. I did. 

Q. Where was that, Sergeant? 

A. At No. 12. 

Q. How long were you there in No. 12? 

A. I imagine about 10 or 15 minutes. 

Q. Who was with you? 

A. Detective Sergeant Scott. 

Q. Did you or Detective Sergeant Scott have any conversa¬ 
tion with the defendant at the 12th Precinct? 

A. Sergeant Scott asked him some questions. 

Q. Were those questions asked in your presence? 

A. They were. 

Q. Did you at that time, or did Sergeant Scott use any force 
or violence on this defendant? 

A. We did not. 

Q. What did Sergeant Scott say to this defendant? 

A. He asked him where he was on Saturday night previous, 
July 19th. 
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291 Q. What did he say? 

A. He said he was in Baltimore. 

Q. Is that all? 

A. Scott also asked him how he went to Baltimore and he 
said he went over on a freight. He asked him where he got 
his clothing that he had on. and I think at that time he made a 
statement, he said that he bought the clothes on 8th Street 
and had taken a bath on 7th Street somewhere, and Detective 
Scott asked him why he took the clothes to Baltimore. 

Q. Did there come a time when you left 12th Precinct? 

A. There did. 

Q. And where did you go? 

A. To headquarters. 

Q. Who drove the car? 

A. I did. 

Q. Who was in the car? 

A. Detective Sergeant Scott and Lindsey. 

Q. Where were they in the car? 

A. In the back seat. 

Q. Do you know whether or not Detective Sergeant Scott 
had any conversation with Lindsey on the road from the 12th 
Precinct to headquarters? 

A. He did. 

Q. At that time was any force or violence exercised by either 
you or Detective Sergeant Scott on the defendant Lindsey? 

A. There was not. 

Q. Did there come a time when you arrived at head- 

292 quarters? 

A. There did. 

Q. Did you talk with the defendant there? 

A. I sat there and listened, I did not talk to him. 

Q. As a result of that conversation did either you or Detec¬ 
tive Sergeant Scott leave headquarters and where did you go? 

A. From headquarters? 

Q. That is right. 

A. We went out to the Baltimore Lumber Company. 

Q. What happened when you arrived at the Baltimore Lum¬ 
ber Company? 

A. Lindsey took us around back there- 

Mr. Atkinson. Just a minute. I object to that question, if 
your Honor please, and ask that we approach the bench. 

The Court. Very well. 

(Whereupon the following proceedings were had at the 
bench.) 

Mr. Atkinson. The basis of my objection is this: Apparently 
he is getting ready to testify in the presence of the jury of this 
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man going out to the Baltimore Lumber Company in the com¬ 
pany of these detectives and to obtain this clothing- 

Mr. Curran. That is right, what he did, not what he 

293 said. 

Mr. Atkinson. My understanding is that he was go¬ 
ing to confine this question to the statements made in the auto¬ 
mobile and none other- 

Mr. Curran. I told you what we were going to do, that we 
were going to bring- 

Mr. Atkinson. As to the beating you said. 

Mr. Curran. When they went to the Baltimore Lumber 
Company, I am still going to ask when he was there what th ey 
did, I am not asking the question as to what Lindsey said, I am 
merely asking what he did. 

The Court. WTiat happened when they went to the Balti¬ 
more Lumber Company and when they got these clothes. 

Mr. McCarthy. We are not asking about any conversation 
or admission- 

Mr. Curran. Not at all. 

Mr. Atkinson. But only as to what he did. 

Mr. McCarthy. We will introduce no conversation about 
that without giving them a proper opportunity for objection. 

The Court. I think where they got the clothes, that might be 
proven as a result of something he said to them. 

Mr. Atkinson. During a confession. 

The Court. Yes. 

Mr. Curran. I think that is right, your Honor. 

The Court. Without going into what was said. 

294 Mr. Curran. That is right. 

The Court. That is an independent thing. 

Mr. Atkinson. Your Honor will allow us an exception. 

The Court. Yes. 

Mr. Curran. I will lay a foundation if it is necessary. 

The Court. All right. 

***** 

Q. What, if anything, Sergeant, did the defendant do, with¬ 
out repeating any conversation may have taken place, wh^t 
did the defendant do when you arrived at the Baltimore Lurja- 
ber Company? 

A. He told us where to drive the car and we drove around 
back of the lumber company, and there was a considerable lot 
of lumber up there, and there was a space in the center of the 
lumber, where it had been pulled out. He took us over there 
and planted there were some clothing and we picked up cer¬ 
tain pieces of clothing and Sergeant Scott asked him- 
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The Court. We are not asking for the conversation. 

« * * * * 

Q. No conversation. Did you pick up the clothing? 

A. I did not. 

Q. Did Sergeant Scott? 

295 A. Lieutenant Thomas did. 

Q. Were you there. 

A. Yes. 

Q. Did you see the clothing? 

A. I did. 

Q. I hand you Government’s Exhibit 15 and ask you 
whether you can identify that? 

A. I do, this right pocket being torn here [indicating]. 

Q. Did you see that at the Baltimore Lumber Company? 
A. I did, Lieutenant Thomas picked it out from under the 
lumber where it was hidden underneath it. 

Q. I hand you Government’s Exhibit No. 9 and ask you, 
Sergeant, have you ever seen that before? 

A. I did. 

Q. Where did you see that? 

A. Lindsey pointed to this upon the lumber, and Lieutenant 
Thomas reached over and took it off of the lumber, it was 
sitting right on the top, and he handed it to Detective Ser¬ 
geant Scott. 

Q. Did there come a time when you left the Baltimore 
Lumber Company, Sergeant? 

A. There did. 

Q. WTiere did you go? 

A. Back to headquarters. 

Q. What did you do there? 

A. It was just after that that the clothing and everything 
was taken to the morgue. 

Q. How long w^ere you at the morgue, Sergeant? 

296 A. I imagine we were down there at least a half 
hour. 

Q. Did there come a time when you left the Morgue? 

A. There did. 

Q. Where did you go then? 

A. Luboer and I came back to headquarters and Lindsey 
then was taken with Detective Sergeant Scott and Lieutenant 
Thomas and Lieutenant Slattery. 

Q. Have you seen Joyce Smith, the complaining witness in 
this case? 

A. I have. 

Q. Where and when did you see her? 
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A. The first time I saw her was on Monday evening when 
Lubore and I went up and got her at her home and brought 
her down to headquarters. 

Q. When she arrived at headquarters, tell us what hap¬ 
pened? 

A. We took her in the homicide room where Lindsey was. 
and the minute she saw him she became hysterical and started 
to run back out again, then we kind of consoled her, and got 
her calmed down a little, and told her she would not be both¬ 
ered, until she went back and sat on a chair. 

Q. Did there come a time when she went back in? 

A. There came a time when she went in and sat on a ch^ir. 


Q. Did she say anything then? 

A. She said that was the man. 

297 Q. Did he say anything about it? 

A. I don’t know whether it was Detective Sergeant 


Scott or Lieutenant Slattery asked him if that was the woman 
and he said that that was the woman. 

Mr. Curran. Your witness. 

Cross-examination by Mr. Tyson : 


Q. Officer Wilson, did you ever inquire to find out whether 
Lindsey was a hobo? 

A. I did not. 

Q. Did you ask him where he lived? 

A. I did. 


Q. And where did he say? 

A. At 14th Street and the Bridge, sleeping in the park down 
there, and he also said he had been sleeping out there in the 
Baltimore Lumber Company, in the back, since he had been 
working for the R. C. Fuller Company. 

Q. You said that you took—you or some of your fellow 
officers took Lindsey to the Morgue? 

A. I went to the Morgue from headquarters. 

Q. For what purpose was that? 

A. To have the clothes identified and I guess an examination 
of him. 

Q. Was he undressed there? 

A. He was undressed at the Morgue. 

Q. Who did the undressing? 

A. He did his own self. 

298 Q. Was he instructed to? 

A. He was. 


Q. WTio instructed him? 
A. Dr. Murphy. 

Q. Did he object? 
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A. He did not. 

Q. After you left the Morgue, you say you came back to 
headquarters? 

A. Lubore and I came back, I came back in Lubore’s car, 
where they went with him, I don’t know. 

Q. And you did not see him again until that evening? 

A. Not until they came back to headquarters. 

Q. You and Detective Lubore brought the young lady in? 

A. We did. 

Q. Did you talk to her before you brought her in? 

A. I did not, and I didn’t hear Lubore in my presence. 

Q. Did she think she was being arrested? 

A. No; we told her we wanted her to come to headquarters. 
Q. And you did talk to her? 

A. We told her that. 

Q. Well, I mean, did you give her any other explanation? 

A. I did not. I might have said to her' that—or Lubore 
might have said you are wanted down here for some identifica¬ 
tion. 

Q. To identify the man who was supposed to have attacked 
her? 

A. That might have been said. 

299 Q. Anything else said? 

A. Not to my knowledge. 

Q. Did she seem to get excited then? 

A. She did not. 

Q. She seemed to be perfectly normal? 

A. She was willing to come. 

Q. No one said anything to her just before she went into 
this room? 

A. Not to my knowledge, and I was right with her. 

Q. She seemed to be perfectly normal? 

A. She was until she saw him. 

Q. She knew he was in there? 

A. I could not say. 

Q. You had explained it to her? 

A. No; I did not. 

Q. Did Detective Sergeant Lubore explain it to her? 

A. Not in my presence. 

Q. Who did explain it to her? 

A. I don’t know. 

Q. Then you don’t know whether it was explained to her? 

A. I do not. 

Q. I thought you said, Mr. Wilson, that you or somebody 
told her that she was going to headquarters for the purpose of 
identification. 
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A. That was already explained to her, that she go}ng 
in there for identification. 

300 Q. Now, let us see if I get this straight. As far as 
you know, she knew that she was coming down therq to 

identify her assailant, is that right? 

A. That is right. 

Q. And she was perfectly calm coming to that place, is that 
right? 

A. She was. 

Q. Going to the door she was perfectly calm? 

A. She was. 

Q. But when she got to the door she became hysterical? 

A. The minute she saw him she did. 

Q. Officer, you or Detective Lubore had not explained to the 
girl about this clothing and stuff that you found? 

A. We had not. 

Q. You are certain that neither you nor Detective Lubore 
and you were both going to her home to bring her there siid 
anything to this girl just before she got inside that she wfas 
there for identification? 

A. Not to my knowledge. 

Q. You went to No. 12 with Detective Sergeant Scott, is 
that right? 

A. That is right. 

Q. And you have testified on direct examination that you 
did not talk to Lindsey? 

A. I did not. 

Q. Did you, Officer Lindsey, at any time hit Lindsay 

301 in the stomach while Officer Scott held him at No. 12 
Precinct? 

A. I did not. 

Q. You deny that? 

A. I certainly do. 

Q. Do you deny calling him any names? 

A. I do. 

Q. What did you do when you got there? 

A. Detective Sergeant Scott, after they brought him out, 
asked him those questions and then it was after that that he 
was taken to headquarters. 

Q. Did you ask him any questions? 

A. About- 

Q. About- 

A. About where he was on the Saturday night, if he had any 
trouble with anybody, where he got his clothing, the clea'n 
clothing he had on. 

Q. How long did he talk to him there? 
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A. I imagine around 10 or 15 minutes. 

Q. And then you immediately left? 

A. That is right. 

Q. Then you went to headquarters? 

A. We did. 

Mr. Tyson. No further questions. 

The Court. Did you ask him any questions covering the 
point of whether he was threatened or whether there were any 
promises of leniency? 

Mr. Tyson. I do not believe I did, your Honor. 

***** 

Q. Did you threaten Lindsey or did Detective Ser- 

302 geant Scott threaten him? 

A. No. 

Q. Were any promises held out to him if he made a state¬ 
ment? 

A. No, sir. 

Q. Either by you or by Sergeant Scott? 

The Court. You mean to include in that question as to 
leniency? 

Mr. Tyson. I do, your Honor. 

The Court. Was there any conversation that his punish¬ 
ment might be less if he voluntarily answered the questions? 
The Witness. No. sir; there was not. 

Mr. Tyson. Just a minute. 

***** 

Q. Did you tell him that anything he said would be used 
against him? 

A. I never made any statement like that to him. 

Q. Did Detective Lubore? 

A. Not in my presence. 

Mr. Tyson. That is all the questions, thank you, Sergeant. 
Mr. Curran. I would like to offer the cap which was marked 
and given to Officer Beach, and this jacket which was marked at 
the time, and this pin which has been identified, the cap 

303 as Exhibit 14, the pin as Exhibit 9 and the defendant’s 
jacket as Exhibit 15. 

304 Mr. Curran. The Government will also offer in evi¬ 
dence if your Honor please- 

Mr. Tyson. Before you get to that, the only objection we 
have to those articles being introduced in the testimony is the 
same objection that we raised at the bench. 

The Court. Will you come up to the bench? 

***** 
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Mr. Tyson. We object on the ground that the only reason 
that all three of them were retained at all was because of the 
forced confession. 

The Court. Are you going to give any more evidence as to 
the identify of these things? 

Mr. Curran. We can, and I will. 

The Court. You are now warned that there is going to be a 
contention on the other side that certain things transpired, and 
I think that any testimony given on that score should be given 
in chief and not some now and some in rebuttal. It seems to me 
that all the testimony of the people who had to do with these 
things should be given in chief, and then I can rule. 

Mr. Curran. Very well. Then I want to offer some more and 
finish with them. 


Mr. Curran. I wish to offer Government’s Exhibits 6, 7, ^nd 
8 in evidence. 

305 Mr. Tyson. No objection. 

The Court. They may be received. Let the record 
show what they are. 

Mr. Curran. The complainant McCullough’s shirt is No. 6, 
the pants, No. 7, and the hat, No. 8. 

***** 

Mr. Curran. The complainant Joyce Smith’s shoes, Govern¬ 
ment’s Exhibit 10, the Government offers. 

Mr. Tyson. No objection. 

The Court. They may be received. 

***** 

Mr. Curran. Government’s Exhibit 11, the stockings. 

Mr. Tyson. No objection. 

The Court. Received. 

***** 

Mr. Curran. Government’s Exhibit 12, the slip. 

Mr. Tyson. We object, because there is no indication that 
that plays a part in any part of the testimony. 

The Court. Objection overruled. 


)6 Mr. Tyson. Exception. 

Mr. Curran. Government’s Exhibit 13, Joyce Smith’s dress. 
Mr. Tyson. No objection. 

The Court. Admitted in evidence. 
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E. E. Scott, called as a witness, having been previously duly 
sworn, resumed the stand on behalf of the Government, and 
testified as follow's: 

Direct examination by Mr. Curran : 

Q. You have been sworn. Sergeant? 

A. Yes, sir. 

Q. Directing your attention to around noon time of July 21st 
of this year, I ask you whether or not you had an occasion to see 
the defendant Roland J. Lindsey? 

A. I did. 

Q. Where was that? 

A. At the 12th Precinct. 

Q. 'Was anyone with you? 

A. There was. 

307 Q. Who? 

A. Sergeant Wilson. 

Q. Anyone else? 

A. There were other officers there, as I recall. 

Q. W’hat did you and Sergeant Wilson do when you went to 
the 12th Precinct? 

A. We asked for Lindsey. 

Q. Speak up louder; I cannot hear you. 

Q. Did you see Lindsey? 

Q. Did you see Lindsey? 

A. We did. 

Q. And did you or Sergeant Wilson have a conversation with 
Lindsey at the 12th Precinct? 

A. We did. 

Q. At that time did you or Sergeant Wilson make any threats 
towards Lindsey? 

A. We did not. 

Q. Did you use force or violence on Lindsey? 

A. We did not. 

Q. Did you tell him that if he did make a statement to you 
that he might be shown leniency or he might receive a lesser 
punishment? 

A. We did not. 

Q. W T hat did you say to him? 

A. I asked Lindsey about his past life, where he was from, 
and several questions about that, and when he came to Wash¬ 
ington. Do you want me to quote any of the conversation? 

Q. Yes. 

308 A. He said that he came to Washington on Wednesday 
previous to this date that we were talking to him, and 

that he got a job at the RC Cola Bottling W’orks, and went to 
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work there on Thursday, that he worked there Thursday, Fri¬ 
day, and Saturday, and that he slept in a park near the l^th 
Street bridge. I asked him where he was on each one of those 
nights, and he said that he slept by this 14th Street bridge, and 
then I asked him specifically where he was Saturday night, and 
he said that he got off of work about—I don’t recall the exact 
time, but that about six p. m. he went dowm on H Street and 
bought some new clothing, that he w*ent down on 7th Street N W. 
where some colored lady let him have a bath and changed his 
clothes, that he then took the old clothes with him, and that he 
caught a train to Baltimore that night and left the old clothes 
somewhere in Baltimore, as I recall, in another park, hid, ^,nd 
that he came back on the following morning on the train-^a 
freight train—and that he left these clothes over there. I asked 
him whom he had seen in Baltimore, and he said some girl; I 
asked him her name and he said he didn’t know*. Then I siid, 
“Where did you get that blood on your cap?” And “Where aid 
you get that cut on your finger, and where did you get the 
abrasion on your face and the abrasion on your wrist?” 

And he said, “I cut my hand on a bottle down at the pl^nt 
where I am working, on a broken bottle.” I said, “Are 
309 you sure?” And he said, “Yes, sir.” I said, “Didn’t 
you have some trouble over in the woods on Saturday 
night with a girl and a soldier,” and he said, “No, sir; I wasn’t 
here Saturday night, I went to Baltimore after I took my bath.” 

I said, “Can you show us the address that you took this 
bath?” He said, “No sir; I don’t think so.” “Can you show 
us where you bought your clothes?” And he said he thought 
he might—somewhere on 8th Street. Then I said, “Well, gre 
you sure you had no trouble in the woods?” And he said, “Yes, 
sir; I am positive of that.” 

And at that time I suggested that we take the defendant down 
to headquarters for further investigation. 

Q. Who went to headquarters with you, Sergeant? 

A. Sergeant Wilson. 

Q. And who drove the car? 

A. Sergeant Wilson. 

Q. Where were you in the car? 

A. I was sitting in the back seat alongside of the defendant. 

Q. You say alongside of the defendant? 

A. Yes, sir. 

Q. Did you have any conversation with the defendant in 
the car? 

A. I did. 

Q. When was that? 

450831—42 - 10 
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A. After we left the precinct and was a little ways from the 
precinct going down 18th Street NE, towards New York Ave¬ 
nue, I said to him, “You have denied that you were over in the 
woods, Lindsey?” 

310 Q. Speek up loud. 

A. And I said, “Do you deny that you were over 
in the w’oods?” “You don’t have to say anything further 
about it,” but I said, “You fit the description pretty good 
given by this girl,” and I said, “You have these cuts and these 
scars and you have blood on your cap.” And I said, “No 
doubt you will be in the line-up and she may identify you, and 
if you are the one she probably will.” I said, “I am going to 
ask you to tell the truth about it.” 

And he said, “Well, I guess I ought to have stayed in the 
hospital.” And I said, “How did you happen to be in those 
woods Saturday night?” -And he said, “I was going across 
there to catch a train,” he said, “I was going to catch a 
freight.” Then I said, “What was this couple doing when you 

saw them?” He said, “Well, they were-” He said, “He 

was on top of her.” He said, “But if he had not jumped on 
me there, I would not have been in trouble there.” So I said, 
“So you were over there then?” And he said, “Yes, sir.” I 
said, “Tell me about it.” He said, “Well,” he said, “I walked 
up there and I saw them; he was on top of her,” and he said, 
“he saw me and he jumped up,” and he said there was some 
conversation “and he jumped on me and there was a tussle” 
and he said, “I was getting the best of him and I was on top 
of him,” and he said, “He hollered for this girl, ‘Hit him with 
a rock.’ ” He said the girl went to hit him with a rock 

311 and he said, “She hit the soldier instead of hitting me 
with this rock.” And he said. “I picked that rock up 

and I beat the soldier over the head with it then.” 

I said, “Did you have sexual relations with this girl?” He 
said, “No, sir; I’m from North Carolina,” he said, “I know 
better than to bother with a white girl.” And I said, “Well, 
Lindsey, isn’t it a fact that you come up on this couple with 
your hand in your pocket like this (indicating) like you had a 
gun, and told them that you were an officer, that you were in 
charge of these grounds, and that they would have to pay a 
fine?” 

And he said, “Yes, sir; that is true, except that I didn’t try 
to make them think I had a gun.” He said, “I just carried 
my hand in my pocket in a natural way.” I said, “You did 
do the other?” He said. “Yes, I did.” And he said, the sol¬ 
dier said, “Well, I have only got 15 cents, and how about let- 
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ting us meet you somewhere and pay you?” And he s^id, 
“I told them, ‘No, sir, I have tried that before and they never 
come back.’ ” That was practically the conversation that we 
had before we reached headquarters with him. 

Q. What time did you reach headquarters, approximately, 
do you recall? 

A. Oh, I would say about one o’clock. 

Q. And did you have a conversation with him there? 

A. Yes, we did. And at that time- 

312 Mr. Atkinson. I object to any conversations at head¬ 
quarters for the same reason as I objected to the pre¬ 
vious witness. 

***** 

Q. Did you promise the defendant Lindsey any leniency 
if he made a statement to you at headquarters? 

A. No, sir. 

Q. Did you use any violence? 

Mr. Atkinson. May we approach the bench? 

***** 

The Court. The jury will retire to the jury room fot a 
while. 

***** 

Q. Sergeant, when you returned to headquarters with Lind¬ 
sey, did you have a further conversation with him? 

A. I did. 

Q. And at that time after you had this conversation did he 
take you anywhere or did you go anywhere? 

A. We did go somewhere. 

Q. Where did you go? 

A. We went to the Baltimore Lumber Company first on 
New York Avenue. 

Q. Before you had this conversation with Lindsey, did you 
threaten him or did anybody in your presence threaten him? 

A. We did not. 

313 Q. Did you or anyone in your presence promise him 
any leniency or talk about a lesser punishment? 

A. No, sir. 

Q. Did you or anyone in your presence use any violence on 
the defendant Lindsey? 

A. We did not. 

Q. What was it that was said by Lindsey to you just before 
you left for the lumber company? 

A. Lindsey said that he would be able to show us the pin 
that he got from the girl and his clothing that he had taken 
off and hid at the lumber yard. 



146 


ROLAND J. LINDSEY VS. UNITED STATES 


Q. What was that clothing? 

A. He said he would be able to show us at that time—He 
said at that time, “I will be able to show you all my clothes 
that I took off, and the pin.” 

Q. Do you recall what clothing it was? 

A. Yes, sir. 

Q. What was it? 

A. At that time he did not mention the different articles of 
clothes; he said, “All of the clothes that I took off.” 

Q. Then did there come a time when he told you about that, 
that you and the others went to the Baltimore Lumber Yard? 

A. Yes, sir. 

Q. When you got to the Baltimore Lumber Yard, did you 
threaten him there? 

A. No, sir. 

314 Q. Did anyone in your presence threaten him? 

A. No, sir. 

Q. Did you use any violence on him in an endeavor to have 
him tell you where the clothing was? 

A. We did not. 

Q. Did he tell you where the clothing was? 

A. He did. 

Q. And what was the clothing? 

A. The clothing was a plaid jacket with a little belt on it 
and a torn right pocket. 

Q. I hand you Government’s Exhibit 15. and ask you if that 
was one of the pieces of clothing he showed you? 

A. Yes, sir. 

Q. I hand you Government’s Exhibit 9, a pin, and ask you 
if he gave you that? 

A. He showed that to us at the lumber yard. 

Q. Was there anything else that he showed you at the 
lumber yard? 

A. Yes, he showed us a paper bag that he had his sweater 
and a shirt in it, a greenish paper bag. 

Q. Is this the bag [indicating] ? 

A. It is. 

Q. What was in it? 

A. As I recall, kind of a reddish sweater and a shirt, and 
probably another article of clothing in there. 

315 Mr. Curran. May we mark this Government’s Ex¬ 
hibit 23? 

***** 

Q. On that trip, was that all that he pointed out to you? 

A. That was all. We asked him about the rest that was not 
there after he had first said it was there and it was not there. 
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and when we asked him why, he thought these other articles 
were not there, and he said someone must have stolen them, he 
said, “Because I left them right over here with the other stqff.” 

Q. Did there come a time then when you left the Baltimore 
Lumber Yard? 

A. There did. 

Q. Did you ever return to the Baltimore Lumber Yardf 

A. Well, we went back through there going to a nea|rby 
woods that he showed us later. 

Q. What did he show you later? 

A. He showed us the trousers, the drawers, the unders 
and the little belt in the woods, about a quarter of a mile n<| 
of the lumber yard across the tracks. 

Q. Let these be marked Exhibit 24 for identification, aijd I 
will ask you if that is what he showed you on that trip? 

A. It is. 

Q. At that time was there any threats of violence! 

316 your part toward Lindsey? 

A. No, sir. 

Q. How do you identify this stuff? 

A. From its general appearance. This undershirt is v| 
dirty and appears to have been washed, and by the way. 


tiirt 

rth 


on 


ery 

he 


said it had been—it appears to have been washed without sbap 
and was wet and jammed up and wrung out. And I identify 
it by its general appearance and dirt, and so forth, and I recog¬ 
nize it as the same one. 

The pants, I identify them by its general appearance *jmd 
stripes and color and outstanding appearance. 

The drawers, I can see that they are the same ones by their 
general appearance, and that they are torn and very dirty, and 
the belt by its general appearance—a red mark around a brown 
belt. 

Q. Those are the same articles of clothing that he gave you 
on the last trip, is that correct? 

A. That he showed to us. We picked them up. 

Q. Did you take the defendant Lindsey out to any other 
location, Sergeant? 

A. Yes; we took him from the first scene that we got fhe 
first clothes, and we took him to the scent in Patterson Wobds 
on the hill there by the tree. 

Q. When you took him to Patterson Woods, how long \tras 
it after you left the Baltimore Lumber Company? 

A. We took him straight from the Baltimore Lumper 
317 Yard right to the scene. 

Q. What happened up there? 
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A. As we got to New York Avenue and Fairview, we were 
discussing how to get there, and he said. “It’s right up there on 
the hill.” He said. ‘‘There is a tree right up there,” and he 
said. “You can drive up this road.” 

We started to drive in there, and there was a barrier across 
the road was put up there at the time they commenced build¬ 
ing this bridge, and we thought we would have to go around. 
He said, “You don’t have to get around, you can go around 
that and go right up that road.” So we did. We got up 
the way he directed, to the scene up by the tree where we 
stopped. At that time we saw certain things there—do you 
want me to go into that? 

Q. Yes. 

A. We saw several spots of blood, and I asked him if that 
was the scene, and he said yes, and I asked him if this blood— 
if he thought that was the blood that was caused by the fight 
that he had with the soldier, and he said. “Yes. I am satisfied 
that is it.” And I picked up three matches and asked him if 
those were his and he said they were. 

Q. I hand you Government’s Exhibit 19, and ask you if you 
can identify those. 

A. I can; those are the matches. 

Q. What are those initials? 

318 A. The initials there are mine, I initialled those 
“E. E. S.” 

Q. Anything else. Sergeant? 

A. We had a further conversation with him there at that 
time. 

Q. You did? 

A. Yes. sir. 

Q. W T hat was that about? 

A. It was about the assault on the girl. 

Q. Tell us about that. 

A. I said to him again, I said, “This girl is certain that you 
assaulted her, that you actually had intercourse with her,” and 
I said—I asked him to tell the truth about it, and he said, “Well, 
I did.” He said, “I got a part of the way into her.” 

I said, “Well, did you satisfy yourself?” And he said, “Yes, 
I satisfied my passion.” It was about that time that we took 
him down to headquarters. 

Mr. Curran. You may cross-examine. 

Cross-examination by Mr. Atkinson : 

Q. Officer Scott, when did you leave headquarters for the 
trip out New York Avenue where you got the clothes? 
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A. The first time we left headquarters for the lumber yard? 
Q. Yes. 

A. I would say it was in the neighborhood of one o’clock. 

Q. What time did you arrive at headquarters—hot 
319 from that trip, but from No. 12? 

A. Just a few minutes before. 

Q. Had you taken him upstairs? 

A. Upstairs? 

Q. Yes. 

A. He was taken to the third floor. 

Q. To do what? 

A. To interview^ him. 

Q. Who was doing the interviewing? 

A. I was, for one. And Sergeant Wilson was with me. 

Q. Anyone else? 

A. I wouldn’t be able to tell you what anyone else was going 
to do. 

Q. You were taking him over there to talk with him, weren’t 
you? 

A. I said that I was taking him there for further interrogation 
and further investigation. 

Q. Did you take him upstairs and did you take him into 
the presence of a rather elderly gentleman? 

Mr. Curran. Where is this? 

Mr. Atkinson. In headquarters upstairs. 

Mr. Curran. I have not asked him anything about that— 
but go ahead. 

The Witness. We took him in an office on the third floor. 


Q. Did Lieutenant Flaherty see him on that trip- 
A. I don’t recall seeing him. 

Q. Was there a gentleman that said to you, “Take him ba^k 
downstairs”? 

320 A. There was a gentleman that said, “Go ahead and 
take him out and get this clothing and pin.” 

Q. Who was that? 

A. As I recall, that was Captain Keck, chief of detectives. 
Q. After you took him upstairs and they told you to take 
him out, where did you take him then? 

A. Well, we started to take him to get the clothing and t(ie 
pin that he was going to show us. 

Q. Did you stop at the basement? 

A. I don’t recall if we stopped there that time or not, but 
I know we stopped there one time that afternoon. 
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Q. If you stopped you would remember it, wouldn’t you, 
Officer? 

Mr. Curran. Objection. 

Mr. Atkinson. He seemed to have some doubt about it. 

***** 

Q. What is your answer, Officer? Did you stop in the base¬ 
ment? 

A. My answer was that we stopped in the basement at one 
time in the afternoon; I am not positive that that was the 
time. 

Q. Now’, did there come a time w’hen you had Lindsey in the 
basement when there w’ere several other officers around him 
in the room there in the basement? 

A. There came a time when w’e took him down to get 

321 a driver to take us out, and we w*ere in the room where 
the drivers take their calls from the Lieutenant and 

they have to call upstairs to get permission to take us out, 
and Major Brown happened to be in there at that particular 
time and he talked with me a little bit about it. 

Q. Down there? 

A. He did. 

Q. You mean Lindsey talked to you about it? 

A. Major Browm talked to me about it. 

Q. Major Brown talked w’ith you? 

A. Major Brown talked to me there about who made the 
arrest in this case. 

Q. Where was Lindsey at that time? 

A. I had hold of him. 

Q. WTiere w’as that in the building? 

A. That was in the Detective Bureau driver’s room in the 
basement of headquarters. 

Q. Was it a room? 

A. It is called a room or an office; it is a room and it has a 
desk and a telephone. 

Q. Now’, Detective Scott, I will ask you this, if at any time 
while you wrere in that room there w’ere about eight officers, 
some in uniform and some out, who had short rubber hose? 

A. There was not. 

Q. All had one except you? 

A. Sir? 

Q. Each of them had a rubber hose except you? 

A. There was not; none of them had rubber hose. 

322 Q. Did there come a time when one of the officers 
caught him in the front in this fashion [indicating], and 

held his arms while the others beat him in the back with these 
hose? 
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A. They did not. 

Q. Did you threaten him down there? 

A. We did not. 

Q. Did you make any promises to him down there? 

A. We did not even talk to him down there, as I recall. 

Q. As a matter of fact you asked him questions all the tiitie, 
didn’t you, Officer? 

A. I said that we did not talk to him down there. Major 
Brown talked to me for a minute, and we took the man out. 

Q. On the way out to the Baltimore Lumber Company— 
by the way, who was in the car with Lindsey? 

A. The first trip to the Baltimore Lumber Company was 
Sergeant W T ilson, Lieutenant Thomas and myself. Of course, 
the Sergeant driving. 

Q. Was there anything said to Lindsey then about hjm 
doing the right thing on this trip and showing you the clothing? 

A. No, sir. 

Q. Did you threaten him, and on the way out there—aid 
any of the three officers? 

A. We did not. 

323 Q. And when you arrived at the scene, did you prompt 
him to go ahead and show you what he was going to 
show’ you? 

A. No, sir. 

Q. Where did you take him from there? 

A. Took him to the scene of the attack, the scene that lie 
showed us. 

Q. Up on the hill? 

A. Yes, sir. 

Q. You did not do anything to him there, did you ? 

A. He took us to the scene alone. 

Q. Did any of the officers there strike him? 

A. No, sir. 

Q. Where did you take him from there? 

A. Took him down to headquarters. 

Q. Did you take him there before you went to the Morgue? 

A. Yes, sir. 

Q. How’ long was he at headquarters on that occasion? 

A. Just long enough to make the arrangements—we took hifn 
there at that time for the purpose of seeing Lieutenant Flaherfy 
and him making arrangements for us at the Morgue. He mac(e 
the arrangements. 

Q. I don’t understand you. 

A. At that time we went by headquarters to see Lieutenan t 
Flaherty, because he had better connections at the Morgue. 
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He is in charge of the Homicide Squad, and we figured that 
he could make the arrangements at the Morgue. 

324 Q. You did not take him back there at that time for 

the purpose- 

A. He made arrangements to take him to the Morgue. 

Q. That was before the original confession was taken, is that 
right? 

A. It was. 

Q. How soon after he arrived at headquarters, did you take 
him to the Morgue? 

A. I would not be able to say; just a very short time—just 
about long enough to see Lieutenant Flaherty, and make ar¬ 
rangements to go to the Morgue. 

Q. Where was Lindsey at the time you were seeing Lieuten¬ 
ant Flaherty? 

A. I had my hands on Lindsey most of the time. 

Q. You took him right along with you? 

A. Oh, yes. 

Q. Was he handcuffed to you? 

A. No. 

Q. Did anyone in your presence hit Lindsey? 

A. No. 

Q. Were you present when he undressed at the Morgue? 

A. I was. 

Q. Who undressed him? 

A. He undressed himself. 

Q. At your command? 

A. I don’t recall whether there was any command; I know 
that he did undress himself. 

Q. You ordered him to undress, didn’t you? 

A. No; I don’t recall if I did say anything to him 

325 about undressing or not. 

Q. He undressed in your presence? You were 
looking right at him? 

A. Oh, ves; he undressed there. 

Q. Did you tell him what he was going to have to do? 

A. At that time I said nothing to him about what he was 
going to have to do. 

Q. Did you advise him that he had any choice in the matter? 
A. There was nothing said about that at the time. 

Q. You did not advise him that he did not have to expose 
himself unless he wanted to? 

A. There was nothing said about that at the time. 

Q. Did he act whether he wanted to do it or did not want to 
do it? 
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A. He acted like he was very willing. 

Q. On your return to headquarters—what time did you! get 
back there? } 

A. I don’t know the exact time. 

Q. Approximately? 

A. Well, we left the Morgue and went back out in the wobds, 
and it took some little time to find the rest of those clothesi I 
should say it was between four and five o’clock or maybe a 
little later. 

Q. That you got back there to headquarters? 

A. Yes, sir. 

Q. Did you then leave Lindsey alone some place or take pirn 
along with you? 

A. The next time we got back to headquarters, we took him 
to the Homicide Squad office. 

326 Q. Where is the Homicide Squad? 

A. On the third floor of police headquarters. 

Q. How long did he stay there? 

A. Oh, I imagine an hour and a half. 

Q. Was this just prior to the time that this written statemjent 
was taken down? 

A. I am including the whole thing. You asked me how ling 
I was there, and I was including the whole thing. 

Q. Iam just trying to place it myself. 

A. Well, the whole thing was about an hour and a half, I 
should say. 

Q. And you say the Homicide Squad is on the third floor? 

A. It is. 

Q. Did you question him there? 

A. Yes. 

Q. Who w’as present during this questioning, Officer? 

Mr. McCarthy. Are you talking about the questioning for 
the written statement? 

Mr. Atkinson. Yes, sir. 

Mr. Curran. I object, because I have not gone into that at all 
yet on the question of the written confession. 

The Court. That was after the visit to the lumber company? 

Mr. Curran. That is right. 

Mr. Tyson. If your Honor please, may I suggest this, that in¬ 
stead of having the jury go back and forth, that ^ve 

327 conclude this whole thing now? 

The Court. It may be shorter. 

Mr. Curran. I am opposed to it. I don’t want to try my cajse 
that way. 

The Court. Is there anything else from this witness? 
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By Mr. Atkinson: 

Q. What- was Lindsey’s condition during this time? 

A. His condition physically? 

Q. Yes. 

A. The same as it was when I first saw him. 

Q. He had been with you nearly all day, hadn’t he. Officer? 

A. I wouldn’t say that; it was the afternoon, when I first saw 
him. 

Q. Did he ask you for some food? 

A. He did not. 

Q. Did he ask you for some water? 

A. He did not. 

Q. Isn’t it a fact that you walked him down a corridor, and 
that he begged you to let him have some water and you refused? 
A. No, sir. 

Q. That didn’t happen? 

A. No, sir. 

Mr. Atkinson. That is all. 

The Court. What subject do you want to ask the witness 
about before the jury? 

Mr. Curran. I want to go over all the testimony before the 
jury as to what statements voluntarily we claim were made, 
that has been offered in the cross-examination of this 
328 witness. 

The Court. Up to the time of the written confession? 
Mr. Curran. That is right. 

The Court. What time is this? 

Mr. Curran. Around six, -wasn’t it? 

The Witness. Around that. 

The Court. Do you wish to offer any testimony? 

Mr. Atkinson. Before this testimony is received, we want 
him to testify to what happened. 

Thereupon Roland J. Lindsey, recalled, having been previ¬ 
ously sworn, resumed the stand and testified further as follows: 

Direct examination by Mr. Atkinson : 

Q. What time did you arrive at headquarters on the 21st of 
July, Lindsey? Your first trip to headquarters when they were 
bringing you from Precinct No. 12 to headquarters? 

A. Around eleven o’clock or twelve O’clock, I guess. 

Q. Where did they take you? 

A. W^hen they came up there on the third floor, there was 
some office up there. 

Q. Some what? 

A. Some office up there. 
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Q. Did you know whose office it was? 

A. I sure don’t. 

329 Q. Whom did you see up there? 

A. I could not see anybody who it was. 

Q. Was anything said by anybody when they brought ylou 
into this room? 

A. Sure. 

Q. What was said? 

Mr. Curran. Who said it. 

By Mr. Atkinson : 

Q. Who said it? 

A. A man that was in the office. 

Q. What man? The man that was in the office? 

A. Yes. 

Q. What did he say? 

A. He asked me where was I Saturday night. 

Q. And did you make any statement? 

A. No; I never made no statement. 

Q. Did he say anything else? 

A. No; he told the detectives to take me downstairs ahd 
go to work on me. 

Q. Did they take you downstairs? 

A. Yes. 

Q. Did they go to work on you? 

A. Yes. 

Q. Wull you tell the Court just what happened to you down¬ 
stairs? 

A. Well, they carried me downstairs to a little room, and he 
had a hose to me—the big fellow over there (indicating), ai|d 
had seven more. 

Mr. Curran. Seven of them had a hold of you? 

330 The Witness. That big fellow had seven of thefri 

that beat me now and then. 

* * * * * 

Q. What did they have beating you with? 

The Court. Is there any question about Sergeant Wilson 
being here in the room now? 

Mr. Curran. I don’t care whether he goes out or stays ^n 
here, Judge. I am not going to use him any more. 

Mr. Tyson. We have no objection to his being here, if your 
Honor please. We do not object to his being present if he is 
not going to be used any more. 

Mr. Court. Do you object if he is going to be used? 

Mr. Atkinson. If he is going to be used, I object to it. 





156 


ROLAND J. LINDSEY VS. UNITED STATES 


The Court. Then I think the Sergeant had better retire, 
as he may be recalled. 

***** 

The Court. Now, go right ahead. 

***** 

Q. You said Sergeant Wilson and some others were beating 
you. What were they beating you with? 

A. They had sticks and hose of some kind; I couldn’t see. 
Q. What kind of a looking hose was it? 

A. Like it was a piece of machine belt. 

331 Q. Where did they hit you with these things? 

A. They hit me around the back and around the 
waist, they wouldn’t hit me in the face. 

Q. Was anyone holding you at the time? 

A. This little fellow that just went out. 

Q. You mean Officer Scott? How long did this continue? 
A. Well, they beat me, I reckon, about half an hour. 

Q. Just before they took you to the Baltimore Lumber 
Yard? 

A. Yes. 

Q. And because of those beatings, did you agree to take 
them out there? 

A. Sure. I had to or they would keep beating me. 

Q. Was that the only thing that stopped them from beat¬ 
ing you? 

A. Yes. 

Q. And when you went out there, did you fear that if you 

did not go and did not show them these things- 

The Court. (Interrupting.) I would not lead him. 

Mr. Atkinson. This is on the voir dire. 

***** 

Q. WTiy did you go out there? 

A. Because I—if I hadn’t went they were going to beat me 
right on. 

Q. WTiat was your condition when you were going out there? 
A. Well, I was hurting. 

Q. Anything else wrong with you? 

A. I was hungry. 

Q. Had you asked anybody for food? 

A. Yes; sure. 

332 Q. Was anything else wrong with you? 

A. That’s all. 

Q. You say you were hurting. Where were you hurting? 

A. In the back and in the stomach where they had beat me. 
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Q. Did you ask them for any medical treatment? 

A. No. | 

Q. Did they promise you anything on the way out there 
before you left? 

A. No; they never promised me nothing; they told me if I 
didn’t show them the place where I put my things they w^re 
going to beat me when they got me back. 

Q. Did they beat you when they got you back? 

A. They didn’t—they beat me before they got me to the 
lavatory. j 

Q. Did they beat you when you returned to headquarters? 
A. Not before they came to the lavatory. 

Q. When you returned from the lavatory, did they beat you? 
A. They came up there to another room where they got ^ny 
statement. 

Q. Where they got your statement? 

A. Yes. 

Mr. Atkinson. I think on the stand taken by the prosecu¬ 
tor, that is as far as I can go. 

Cross-examination by Mr. Curran: 

333 Q. Lindsey, when did you first see Sergeant Scott 
and Sergeant Wilson? 

A. Monday morning. 

Q. About what time was that? 

A. They come around there about nine-thirty. 

Q. And was that the time that they handcuffed you? 

A. Yes. 

Q. Then one of them held your hands? 

A. Yes. 

Q. And the other hit you in the stomach? 

A. That’s right. 

Q. He hit you in the stomach about how many times? 

A. He hit me around six or seven times. 

Q. That was the big fellow—Sergeant Wilson? 

A. Yes. 

Q. Right here [indicating], is that correct? 

A. Yes. 

Q. That hurt you pretty badly, didn’t it? 

A. It was bound to. I 

Q. That pain lasted about all day, didn’t it? 

A. Well, it lasted me a pretty little while. 

Q. How long would you say? 

A. I don’t know how long. 

Q. You don’t know how long? 

A. No. 
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Q. When they were taking you out to the Baltimore Lum¬ 
ber Yard, it hurt you then? You say you ached? 

A. Sure, it was hurting. 

334 Q. Then when they took you down to the cellar at 
headquarters, that is when they had the rubber hose 

and the sticks and the belting from the machines, is that what 
you said? 

A. Whatever it was. 

Q. What was it they had? 

A. Something to beat people with. 

Q. What was it? 

A. Sticks and some kind of a belt like a machine belt. 

Q. Describe it to me. 

A. Well, you know how a sewing machine belt is, I guess. 

Q. Describe how thick it was and how long they were. 

A. Well, I don't know. 

Q. What color was it? 

A. Black. 

Q. How many of them were there? 

A. There was around seven of them. 

Q. Seven of them. There were seven of them that had these 
belts—black belts? 

A. And one of them holding me. 

Q. Except the one that held you? 

A. Yes. 

Q. That was Sergeant Scott? 

A. I don't know his name. 

Q. The fellow that was just on the witness stand. 

A. Yes. 

335 Q. He didn’t hit you at all? 

A. He slapped me. 

Q. When did he slap you? 

A. He slapped me in the car. 

Q. When was this? 

A. Coming on from the lumber company. 

Q. Coming back from the lumber company? 

A. Yes. 

Q. After you had given him all the clothes, he slapped you 
anyway? 

A. Yes. 

Q. Where did he slap you? 

A. Up on the hill. 

Q. On your body, where did he slap you? 

A. On my face. 

Q. What part of your face? 
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A. He slapped me on this side (indicating). 

Q. The left-hand side of your face? 

A. Yes. 

Q. With what hand? 

A. His right hand. 

Q. Why did he slap you? 

A. I don’t know. 

Q. You had seven men with these black belts. How long 
were these belts? 

A. I don’t know. 

Q. Can you give me any idea? 

A. I was so excited I don’t know. 

Q. Did you see them ? 

A. I seen one of them. 

Q. You saw one of them? 

A. Yes. sir. 

Q. Why do you say there was seven if you only saw 
one? 

336 A. Because all of them were beating me. 

Q. Seven with belts. How many with sticks? 

A. I didn’t see but one. one stick. That was a blackjack 
or something. 

Q. What did it look like? 

A. A brown looking thing. 

Q. A brown blackjack, is that right? 

A. I guess so. 

Q. How long was it? 

A. About that long. 

Q. How thick was it? 

A. I don’t know. 

Q. Did you see it? / 

A. No; I didn’t see it close. 

Q. You didn’t see it? 

A. I didn’t see it close. 

Q. Who had it? 

A. I couldn’t say which one of them had it. 

Q. Where did he hit you with it? 

A. Anywhere he could get a chance. 

Q. How many times did he hit you? 

A. I don’t know*. 

Q. Did he hit you more than once? 

A. Yes; he did. 

Q. They had a blackjack, seven black straps- 

A. (Interrupting.) I didn’t say they had seven blackjack^. 
Q. What did you say about seven? 

450S31—42-11 
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A. I said there was seven men outside of the one that was 
holding me. 

Q. One had a stick, one had a blackjack, and the rest 

337 had straps? 

A. There was a blackjack and the straps. 

Q. And no sticks? 

A. I don't know; I couldn’t see all of them. 

Q. Were there any sticks? 

A. I couldn’t say. 

Q. You couldn’t say. Were there any sticks? 

A. I couldn’t say, I said. 

Q. Why did you say there were sticks then a few minutes ago? 
A. They were beating me so much I don’t know what it w^as. 
I seen a blackjack and some kind of a strap. 

Q. How many straps? 

A. I told you I couldn’t say. 

Q. One or more than one? 

A. I told you I couldn’t say. 

Q. Was there one? 

A. I say I couldn’t say how many there were. 

Mr. Curran. I think the witness ought to be instructed by 
your Honor to answer the question. He said it, and I want to 
know how many. He can tell ■whether there was one or more 
than one. 

The Court. All I can tell him is to give his best recollection. 
By Mr. Curran : 

Q. Let me have your best recollection. Was there one strap 
or more than one? 

338 A. I seen one strap and one blackjack. 

Q. You didn’t see any sticks? 

A. I don’t know what all the rest of them were; all of them 
had something in their hand. 

Q. Bricks? 

A. I didn’t see no bricks. 

Q. Did they all jump on you or hit you? 

A. All of them beat me. 

Q. Did any cut you? 

A. There was no cutting, but there was a lot of bruises on me. 
Q. How* many times did they hit you with the blackjack? 
A. I don't know. 

Q. How many times would the rubber- 

A. (Interrupting.) I don’t know. 

Q. As a matter of fact, you know that you were not hit at all? 
A. I know I were beat. 

Q. You were beaten in the 12th Precinct? 
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A. I was beaten in the 12th Precinct and at headquarters, to(:). 
Q. You were beaten in every precinct you were in, and ydu 
were beaten in headquarters? 

A. Yes. 

Q. That is down in the basement? 

A. Yes; down in the basement. 

Q. And that is when Major Brown was down there? 

A. What? 

Q. Didn’t you stop and Major Brown talk with thjs 

339 man that had hold of you? 

A. Talk with him? 

Q. Didn’t Sergeant Scott, when he had you in the basement, 
walk by and speak to Major Brown? Do you know who Major 
Brown is? 

A. No; I don’t. 

Q. The Chief of Police? 

A. No; I don’t. 

Q. Did you talk with any other police officer down there? 
A. No. 

Q. But you don’t know who the officers were that beat you? 
A. No. 

Q. Scott didn’t hit you except the time that he slapped yo^i 
over the face? 

A. That’s right. 

Q. After you had given him everything he wanted; you had 
given him all the clothes he wanted? 

A. I guess that’s all he wanted. 

Q. I say, you identified the pin and the clothes and evervi 
thing? 

A. Yes; the pin was in my jacket. 

Q. Then he slapped you anyway, is that right? 

A. He slapped me up there by that tree. 

Mr. Curran. That is all. 

The Court. Is that all the testimony now on behalf of the 
defense? 

Mr. Tyson. If your Honor please, I would like again 

340 to make the motion- 

Mr. Curran. I forgot to ask one question. He can 
answer it from there, if it is agreeable. 

You say that when you were in the 12th Precinct, the captain! 
came in and pulled his hand back and threatened you, threat¬ 
ened to hit you? 

The Witness. He threatened to slap me. 

Mr. Curran. Now, I would like to call Captain Lederman.j 




162 


ROLAND J. LINDSEY VS. UNITED STATES 


Thereupon Oscar J. Lederman, called as a witness on behalf 
of the Government, being first duly sworn, testified as follows: 

Direct examination by Mr. Curran : 

Q. You are attached to what precinct, Captain? 

A. The 3rd Precinct. 

Q. And you have been on the force for how long? 

A. Twenty years. 

Q. Will you give your full name? 

A. Oscar J. Lederman. 

Q. Directing your attention to Monday noontime, July 21, 
1941. did you have an occasion to see the defendant Lindsey at 
vour precinct? 

A. I did. 

Q. Was anybody else there—any other police officer? What 
precinct was this? 

341 A. I was at that time in No. 12. 

A. That was in No. 12 Precinct. 

Q. I mean on July 21st? 

Q. You are now attached to the 3rd Precinct ? 

A. Yes, sir. 

Q. What members of the police department, or did you see 
any members of the police department that morning with 
Lindsey? 

A. I did. 

Q. Do you recall about what time it was? 

A. Well, he w*as booked there. Officers Slattery and Beach 
brought him into the station, and he was booked at the station 
about 8:30.1 believe, on that morning, and Detective Sergeant 
Scott and Wilson came somewhere between nine and ten o’clock. 

Q. W’ere you there when Detective Sergeant Scott and Wil¬ 
son came to the precinct to take Lindsey? 

A. I was. 

Q. Did you see Detective Sergeant Scott and Detective Ser¬ 
geant Wilson use any violence against the person of Lindsey? 

A. I did not. He was only there a short while. 

Q. Did you see or hear them make any threats of violence 
against Lindsey? 

A. No, sir. 

Q. Did you go into the room where Officer Scott and Officer 
Wilson and Lindsey were? 

A. I did. 

Q. Did you make any advance towards Lindsey? 

342 A. Advance? 

Q. Did you threaten Lindsey? 

A. I don’t think I even spoke directly to him at all. 
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Q. Did you hit him? I 

A. No, sir. 

Q. Did you threaten to hit him, Captain ? 

A. I did not. 

Q. Did you hold your hand hack like that [indicating] aiid 
say that you were going to hit him? 

A. No, sir. 

Mr. Curran. Your witness. 

Cross-examination by Mr. Tyson : 

Q. Captain Lederman, what time did you see Officer Wilson 
and the other officer arrive? 

A. I am only guessing at it; I didn’t keep any accurate time. 
I would say between nine and ten; somewhere along about that 
time. 

Q. How long did they stay there? j 

A. Well, they weren’t there very long, sir. They were thefe 
about between ten or fifteen minutes, I would say. in the ser¬ 
geant’s room, if my recollection is correct. 

Q. Was there any question raised by Lindsey objecting to 
being arrested because there was no warrant served? Was that 
called to your attention. 

A. About a warrant? He was already arrested. 

Mr. McCarthy. I object to that. I think that is a 
343 different matter entirely from this question of volu4- 
tariness. | 

Mr. Tyson. This is not a question of whether or not the war¬ 
rant was satisfactory or not, if your Honor please, but this is |a 
question that was supposed to have brought Captain Lederma^ 
into the precinct office, so I understand. 

Mr. Curran. I don’t mind your asking him that question, bu t 
I don’t think the question of the warrant is proper. 

The Court. Are you satisfied to ask that question in accorc- 
ance with Mr. Curran’s suggestion? 

Mr. Tyson. I will ask the captain. 

* * * * * 

Q. You say that, you went into this room where they were? 

A. I did. 

Q. What caused you to go into the room? 

A. I was there when this man was brought into the statior 
The officers attached to my precinct brought him there, an 
Officers Scott and Wilson from headquarters who handle invesp 
tigations of major crime cases—suspects in those cases—they 
usually say something to the commanding officer of the precinct 
unless it is a prisoner that was formally arrested and incau- 
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oerated elsewhere, so when they came in there they asked me 
about the prisoner, and I told them yes, he was there, and I 
don’t recall who brought him out. They went into the 

344 sergeant’s room there, as is customary, right next to my 
office, and that office—they are all right close together. 

Anyone that would come in there would see them whether they 
were in there on ordinary business or just visiting. 

Q. Was the door open or closed? 

A. Do you mean to the sergeant’s room? 

Q. Yes. 

A. If I recall, the door there was standing ajar and partly 
opened. I don’t think it was closed; that is the best of my 
recollection. I am kind of hazy on that, but to the best of my 
recollection it was standing partly open. 

Q. And you just walked in? 

A. I went in as I did in all cases of that kind where there is 
a major crime involved. 

Q. There was no question about Lindsey being dissatisfied 
because a warrant was not served on him? 

A. I don’t remember anything about that. I don't think 
there was any warrant in the case. 

Q. You didn’t call him any name and threaten him? 

A. Lindsey? 

Q. Yes. 

A. I did not. 

Mr. Tyson. That is all. 

Mr. Curran. May the Captain be excused? 

Mr. Tyson. Just a minute before he is excused. May I ask 
Lindsey this question? He has been sworn. Is this the 

345 gentleman you were talking about? 

The Defendant. Yes; he is. 

Mr. Tyson. That is all. 

The Court. I will make the same ruling as I did before. 

Mr. Atkinson. May we have an exception? 

The Court. Yes; bring the jury back. 

***** 

346 Mr. Curran. The Government will offer, if your 
Honor please, the two bricks, the newspaper dated July 

19th and the razor blades which have been identified in this 
case. 

Mr. Tyson. And we will object to them, if your Honor please, 
for the reason that no one has identified them as being con¬ 
nected with the crime in any way. 

Mr. Curran. If your Honor please, here a crime has been 
committed in the vicinity of Patterson Woods- 
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The Court. May I interrupt. Is this with reference to the 
testimony of Officer Scott. 

Mr. Curran. No; this has nothing to do with Scott. We 
are finished with the witnesses who have had to do with the 
recovery and identification of these articles, the razor blades 
and the newspaper with the blood on it, and I claim that is 
perfectly admissible. 

The Court. Well I wdll rule on that along with the other 
evidence in connection with it. I thought that Officer Scctt 
was trying to testify as to what was found at the site. I will 
take that under consideration. 

Mr. Curran. Very well. We will call Detective Scott. 

Edgar E. Scott, recalled, having been previously duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

347 I believe the last question I asked Detective Sergeant 
Scott was in reference to being at headquarters on July 

21st, Monday, after having left the 12th precinct and ridden 
in the automobile to headquarters. Do you recall that, is thht 
correct, Mr. Tyson? 

Mr. Tyson. That is right. 

***** 

Q. When you were at headquarters on July 21, 1941, with 
the defendant and Detective Sergeant Wilson, did you receive 
any information from Lindsey? 

A. We did. 

Q. And as a result of that information where did you go? 

A. We went to the Baltimore Lumber Company at New 
York Avenue Northeast, west of West Virginia Avenue. 

Q. Just before Lindsey gave you that information, Seif- 
geant, did you make any threats or did Sergeant Wilson make 
any threats of violence against Lindsey? 

A. We did not. 

Q. Was any act of violence committed on the body of Lind¬ 
sey by you or anyone in your presence? 

A. There was not. 

Q. Did you make him any promises of leniency or did you 
tell him that if he told you what you wanted to know that thp 
punishment might be less? 

A. We did not. 

348 Q. Did you hold out anything of hope or help fqr 
him to give you this information? 

A. We did not. 
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Q. What did you do then, after you proceeded to the Balti¬ 
more Lumber Company? 

A. At the Baltimore Lumber Company Lindsey pointed out 
a space under the lumber pile which was covered over by lay¬ 
ing crosspieces and then lumber lengthwise over the top of 
that and that extended from one lumber pile to the other and 
would make a space in there where he said that he had slept 
at one time, as I recall it, he said he slept there the night before, 
on Saturday night, and he said that that was where he put his 
clothes and the pin and he pointed out the clothes and the pin. 

Q. I hand you Government’s Exhibit No. 9 and ask you if 
you have seen that before, Sergeant? 

A. That is the pin that we got from the lumber company— 
the lumber yard, after Lindsey pointed it out. 

Q. I hand you Government’s Exhibit No. 15 and ask you if 
you have seen that before? 

A. I have. 

Q. Where? 

A. I saw that at this space under the lumber pile at the 
lumber yard. 

Q. Who pointed that out? 

A. Lindsey pointed that out. 

349 Q. Anything else he pointed out? 

A. He pointed out that green paper bag that has a 
sweater and a shirt and some other garment in it. 

Q. Government’s Exhibit 23. I will hand you Government’s 
Exhibit 24 and ask you if you have seen this before? 

A. I saw that, on July 21 in the woods, about a quarter of 
a mile north of the Baltimore Lumber Company, and across the 
railroad, but not at the same place that I saw those articles 
[indicating]. 

Q. Now, before Lindsey took you and point these out, did 
you threaten or did anyone in your presence threaten the de¬ 
fendant Lindsey? 

A. No one did. 

Q. Was he promised any leniency or any lighter sentence, or 
did you hold anything of help or hope out to him if he would 
give you that information? 

A. He was not promised any leniency and we did not hold 
out any hope. 

Q. Was any other violence committed on the person of 
Lindsey by you or anybody in your presence? 

A. There was not. 

Q. All right. Then, where did you find this second group 
of clothing? 
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A. Lindsey pointed it out and showed us the way throilgh 
the woods. There is a very thick undergrowth through 

350 there and there is a path that goes around through thire, 
and he pointed the way, he said, where he pointed <j>ut 

this underbrush, and across the bushes, he showed us the trous¬ 
ers and the drawers on a little, sort of a tree, and right there 
close is a small place with water in it, and he said he washed 
himself with this undershirt on the night of July 19th a|nd 
washed the blood off himself with it, and then he said he hifng 
it across that bush to dry. 

Q. Now, did there come a time when you went to the sce|ne 
of the crime, Sergeant? 

A. Yes, sir. 

Q. Who was with you? 

A. Sergeant Wilson and Lieutenant Thomas. 

Q. And the defendant? 

A. And the defendant. 

Q. I hand you Government’s Exhibit No. 19 and ask if yOu 
can identify that? 

A. That is three match sticks that I picked up at the scejie 
after Lindsey pointed them out, and I asked him if those wejre 
his matches and he said they were. 

Q. When you arrived at the scene of the crime were ahy 
threats made on Lindsey by you, Lieutenant Thomas or.Sejr- 
geant Wilson? 

A. There were not. 

Q. Any acts of bodily harm upon Lindsey at that time, tj>y 
either of you? 

A. No, sir. 

Q. Any promises made there, or any expressions 

351 leniency or lesser sentence? 

A. No, sir. 

Q. What happened at the scene of the crime? 

The Court. You have to get to the scene first, where did yo|u 
come from? 

By Mr. Curran : 

Q. Where did you go from? 

A. We went to the scene of the crime from the Baltimore 
Lumber yard after he had pointed out these first articles an 
before we got the second articles. 

Q. All right. 

A. And as I recall now, we had come from the lumber yar^ 
and he told us—or rather we came to New York Avenue and 
Fair view Northeast, and he said you can drive right up through 
that road, and he says the tree is right up on that hill there, 
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and there was a barrier put there at Fairview and New York 
Avenue, at the time they started to build this bridge, and that 
barrier cut off the road that had been there, and he said “Oh, 
you can drive right around that, you can go up there,” and he 
said, “I have seen people do it,” and he said, “Drive alongside 
of the fence there, and there is a road up there that will bring 
you right around to the tree,” and we did drive the way he 
pointed, and he did point out the scene of the tree, and there 
was some blood spots at the scene, about three or four 

352 good-sized spots of blood—it had the appearance of 
blood to me, and he said it was—I asked him if that was 

caused by the fight he had with the soldier and he said yes he 
believed it was. 

Q. I hand you Government's Exhibit No. 1 and ask you 
if that is the spot that was pointed out by Lindsey? 

A. That is right. 

Q. All right, proceed. Sergeant. 

A. It was at that time that I picked the three match sticks 
up, as I have already identified, and I asked him if they were 
his and he said they were his. and then Lieutenant Thomas and 
I were standing by the defendant and Sergeant Wilson was 
around behind that tree, and Lieutenant Thomas and I had 
a little conversation with him, and I said to the defendant 
“This girl has told a story about you having intercourse with 
'her and it has been corroborated to some extent by examina¬ 
tions” and I said, “Tell us the truth about that," and he said. 
“Well, I got part of the way in her.” 

Q. He what? 

A. He said. “Well. I did get it part of the way into her.” 

Q. Meaning whom? 

A. I said, “You mean that you got your person part of the 
way into her?” And he said. “Yes.” I said, “Did you satisfy 
yourself at that time,” and he said “Yes; I did.” 

Q. Did there come a time, later, when Joyce Smith was 
brought to headquarters? 

353 A. There did. 

Q. Then were you present? 

A. I was. 

Q. Was the defendant there? 

A. He was. 

Q. And did Joyce Smith see the defendant? 

A. She did. 

Q. What did she do? 

A. Well, she looked at the defendant, and he was sitting in 
a chair and several of us around—several officers around, and 
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she turned and ran out of the room and she appeared tq be 
very afraid and she was crying—started to cry, and she ran out 
in the hallway, and we assured her that she would not be 
harmed there and asked her to come back in, and she did come 
back in, and at that time Sergeant Slattery asked defendant 
Lindsey if he seen the girl before and he said “Yes, that’s the 
girl that was over in the woods Saturday night,’’- 

Q. Did she- 

A. Then he asked Miss Smith if she had seen him and she 
said “Yes, that is the man that was over there all right, I am 
certain of that,” and then I turned to Miss Smith and I showed 
her a pin that we have here, and I have already identified it, 
and I said, “Did you ever see that before”- 

Q. This one [indicating]? 

A. And she said, “Yes, sir; that is the pin I gave Lindsey.” 
She did not say Lindsey, she said that is the pin I gave 

354 him over in the woods. Then I turned to Lindsey an d I 
said, “Lindsey, you have already several times admitted 

having assaulted this girl over in the woods and that you had 
assaulted her boy friend and that was the soldier with the 
soldier’s uniform on, is that right,” and he said yes. 

Q. Sergeant, were you there when he was searched? 

A. At No. 12? 

Q. Anywhere? 

A. No, sir; he had already been in the station house before 
I saw him. 

Q. Was anything that was taken off Lindsey ever handed 
over to you? 

A. There was. 

Q. Where? 

A. I was up at No. 9 precinct on July 21st with Detecti ve 
Lubore and Detective Lubore handed me a book and there was 
a cap handed me. 

Q. Who handed you the cap? 

A. As I recall Beach. I am not positive whether it \yas 
Beach or not but one of the officers up at No. 12. 

Q. I hand you Government’s Exhibit 16 and ask you if you 
can identify that. 

A. That is the book that was handed to me by Detective 
Lubore at No. 9 on July 21st about 9:30 or 10 o’clock and that 
is the same book that I showed to Lindsey at No. 12 precinct, 
and he said he had found that in a park in New Jersey, and 
that is the same book that he had identified on the night 
of July 21st over at the Homicide Squad in the 

355 presence of Miss Smith. 
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Q. I hand you a package of matches and ask you if you can 
identify those? 

A. I can. These are the matches that I took from the right- 
hand pocket of that brown jacket at the D. C. Morgue. 

Q. After Lindsey had turned those over? 

A. Yes. sir. 

Mr. Curran. May be marked as Government’s Exhibit 25 for 
identification, if your Honor please. 

***** 

Q. Now. directing your attention to Wednesday morning, 
July 21st. 1941, I will ask you whether or not you had an occa¬ 
sion to go to the Walter Reed Hospital? 

A. As I recall we went to the Walter Reed Hospital on July 
22nd. 

Q. On Tuesday? 

A. Yes. sir; I am positive about that. 

Q. Who went with you? 

A. Sergeant Wilson. 

Q. Anyone else? 

A. And the defendant Lindsey. 

Q. What time did you arrive at the hospital, do you recall? 

A. About 10:30 A. M. 

Q. Did you see anybody at the hospital? 

A. I did. 

350 Q. Who? 

A. I saw’ Sergeant Yantz first, and I saw’ Sergeant Wil- 
iner, and I saw Captain Levin, w’ho was a doctor there. 

Q. When you arrived at the hospital where did you people go? 

A. We were taken to a ward on the second floor, as I recall, 
where w’e saw a soldier in the bed, and I was told that was Law¬ 
rence McCullough, and w T e walked into that ward where he was 
in the bed with the doctor and the Sergeant. 

Q. Was the defendant Lindsey with you? 

A. He was. 

Q. When you went over to the bed? 

A. He was. 

Q. What did McCullough say. if anything? 

A. As we entered the ward and that part of the way between 
the door and this bed, ho looked up at us, and he pointed at him 
and he said. “That is the man that cut my throat over in the 
woods and he also cut my finger and he also beat me over the 
head with rocks, and he also scared my girl friend, and he came 
over in the woods where we were on Saturday night and he told 
us that he was an officer in charge of the grounds and we would 
have to pay some money/' I do not recall the amount that Mr. 
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McCullough said, but I believe he said $5 apiece, or that! he 
would have to lock us up, and he said, “I told him to let us meet 
him somewhere and he refused to do that, and I told ljiim 
357 I only had 15 cents,” and then the soldier stopped talk¬ 
ing and I looked at the defendant Lindsey and I said, 
“Lindsey, is that true, what he just said,” and he said, “No, jdr; 
that is not true, all of it.” I said, “What part of it is not trule?” 
And he says the part about my scaring his girl friend, that is 
not true.” And I said, “Is the rest of it true?” And he s^tid, 
“Yes. sir: the rest of it is true.” 

Mr. Curran. You may cross examine. 

Cross-examination by Mr. Atkinson : 

Q. Officer Scott, when was it that you first talked with Miss 
Smith ? 

A. I first talked to Miss Smith on July 20th at No. 9. 

Q. About what time of the day was it? 

A. That was Sunday morning, about 10 A. M. 

Q. And that was at No. 9 Precinct? 

A. It was. 

Q. How long did you talk with her there? 

A. I should say about an hour. 

Q. As a result of that conversation, did you obtain a descrip¬ 
tion from her? 

A. I did. 

Q. Will you give us that description. 

A. I- 

Q. Did you write it down? 

A. Yes; I took a description from her. 

35S Q. Do you have a written copy of it? 

A. I turned my copy of it over to Mr. McCarthy. 
That also would be in that volume book. 

Mr. Curran. It would be in that what? 

The Witness. In that volume book that Officer Hoffmin 
had in here. 

Mr. Curran. Which lookout is this now? 

Mr. Atkinson. The one sent out after the questioning by 
Officer Scott. I believe it was sent out some time on the even¬ 
ing of the 20th or the day of the 20th. 

The Witness. I put that on the book about 11 A. M. and it 
was subsequently sent out. 

***** 

i 

Q. Now, what did Lindsey tell you about this pin? 

A. Lindsey told me that she had—that the girl had given 
him this pin and that she had told him to take down her address 
and that she had told him to keep this pin. 
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Q. Did he say when she gave it to him? 

A. She said that—oh, he said she gave him this pin up there 
on Saturday night. 

Q. Did he say Saturday? 

A. Well, he said at the time they were up there together. 

Q. Are you positive about that, Officer? 

A. I just could not be definite of what he said, whether he 
said Saturday night, but as he expressed it to me, 
3o9 I took it that he meant Saturday night. 

Q. But you are not positive that he said Saturday 

night? 

A. I would not be positive of the wording, but he either said 
Saturday night or the night that they were up in the woods. 

Q. Did Lindsey appear to be very familiar with the woods 
up there, at Patterson Woods? 

A. He appeared to have been up there enough to know his 
way around. 

Q. He was pretty well acquainted with them, isn’t that so? 

A. Yes; he was acquainted enough to show us the way out. 

Q. Are you familiar with the woods, officer? 

A. Very familiar. 

Q. Is it true that quite a few hoboes hang out there? 

A. Well, I have picked up some there, I have seen quite a 
few there. 

Mr. Atkinson. Will your Honor indulge us just a second. 

The Court. Yes. 

***** 

Q. Now, did she tell you at that time how she discovered that 
his name was Lester? 

A. She told that he told her his name was Lester at 
360 one time during the conversation. 

Q. At what conversation? 

A. That she had with him in the woods. 

Q. Did you ask her whether she knew this man prior to this 
occasion? 

A. Yes. 

Q. What was her answer? 

A. She said she had never seen him before. 

Q. And that he told her that night his name was Lester? 

A. That is right. 

Q. Did she say why she had given him this pin? 

A. Yes, she told me that she took this pin off at one time for 
one reason and then later on—do you want me to tell the reason 
she took it off? 

Q. Yes; go ahead. 
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Mr. McCarthy. I object. I do not think this has anything 
to do with the direct examination—well, I withdraw the 
objection. 

The Court. Is the objection withdrawn? 

Mr. McCarthy. The objection is withdrawn. 

The Witness. She had told me she had taken this pin off 
because she thought she w v as going to be killed and the pin w^uld 
be left laying around and she would be identified if he threw 
her body away, and that she later decided that she would give 
this pin to this man and get a little confidential with him, 
361 just before he finally left, and she had given it to him 
for the purpose of how she figured that he would be 
picked up with the pin by the police. 


365 Q. Detective Scott, 1 believe you testified on direct 
examination that Lindsey took you out to the lumber 

yards. 

A. He went with us out to the lumber yards. 

Q. And when you arrived there, did he show you where 
these clothing that vou have brought into court were? 

A. He did. 

Q. Will you tell us—describe again for us where you found 
them. 

A. In this particular lumber yard there is a string of lumber 
piles over by the railroad track in kind of back of the lot, and 
in this string of lumber piles there was one space between the 
piles- 

Q. The piles of lumber? 

A. At the bottom, and that is kind of pinned in by lumber 
lying over in front of it, about knee deep, you might say, and 
also the top of it is covered over by crosspieces, lying across 
from one pile to the other at each end, and then more 

366 lumber piled on top of that. It makes a space in under 
there where no weather broke under that, no rain, or I 

do not think any sun. 

Q. Approximately how large a space was it, sir? 

A. Three feet wide and about four feet high. 

Q. Did he state whether he had spent nights in there? 

A. As I recall, he said he stayed there on Sunday niglht 
July 20th. T 

Q. And that is the spot where you found this clothing? 

A. Yes, sir. 

Q. Do you recall where you found the pin? 

A. I do. 

Q. Will you please tell us. 
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A. At the time we were in this particular spot. Lieutenant 
Thomas was under there, he had to bend down to get under 
there for this clothing that Lindsey pointed out, and I asked 
him, I said, “Where is this pin you said you had here?” and 
he said, “There it is. right up in there.” and he pointed to the 
pin. It was lying on one of those crosspieces, over Lieutenant 
Thomas’ head that holds up the other lumber, and I looked up 
there, and I could not quite reach it, so I said to Lieutenant 
Thomas, “Lieutenant, will you hand me that pin,” and he 
reached up and he handed it out to me. 

Q. And you did not find it in the pocket of the brown jacket 
that was exhibited here yesterday? 

A. We did not. 

Q. After you left there, did you find any other cloth- 

367 mg, elsewhere? 

A. We did. 

Q. Tell us where? 

A. About a quarter of a mile north of this particular spot 
at the Baltimore Lumber Yard and across the Pennsylvania 
and B. <fc 0. tracks, in a woods, which is west of 18th Street on 
North New York Avenue, as I said yesterday, there was a path 
that he pointed out how* to get up to that place, and he showed 
us where these articles of clothing w f ere. There w’as an under¬ 
shirt which was lying across a bush, and he said that he had 
washed himself off with this undershirt and hung it on the 
bush on a branch- 

Q. Was there a stream of water there? 

A. There was. 

Q. Did he state whether or not he ever spent any nights 
there? 

A. Well, he did not say that he ever spent any there. 

Q. Did it show* signs of anyone having slept on the ground 
or having been on the ground? 

A. It did not, it did not show that anyone ever stayed there 
at any recent date. 

Q. While you were on that trip, did he take you anywhere 
else out in that wooded section? 

A. He pointed to where w-e got these articles and he took us 
no place else. 

Q. Did you go back to the scene of the crime? 

368 A. Not from there. 

Q. On the hill? 

A. We had already been to the scene of the crime before that. 

Q. Now. you stated on direct examination that while in the 
car you were talking to him and that he made this remark, “I 
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guess I ought to have stayed in the hospital.” Did you 
stand him as to what he meant by that? 

A. At that time I did not. 

Q. Did he tell you what hospital he had been in or where? 

A. At that time he did not. He had already told us some¬ 
thing about that. 

Q. What did he tell you, Officer? 

A. Well, just previous to that he said that last spring he spent 
ten days at Crownville. Maryland, and I asked him what for, 
and he said he was picked up in Baltimore for having smoked 
Marijuana cigarettes, and I asked him what was the result! of 
this stay in the hospital and he said the doctors told him that it 
was only from the effects of the Marijuana, and there was noth¬ 
ing the matter with him other than that. 

I said, “Did they toll you there was anything the matter with 
your mind from that,” and he said “No, sir; they said there was 
nothing wrong with my mind, it was just from this smoking ciig- 
arettes, Marijuana.” Then I asked him if he had ever smoljed 
them since and he said, “No, sir; I never smoked them ajnv 
more after that.” 

369 Q. Did he tell you that he had been hearing voices i 
A. He did not. 

Q. Did he tell you that he had gone into the Baltimore sta¬ 
tion voluntarily? 

A. No; he said he was picked up, as I recall. 

Q. Did he tell you that he had gone into the Baltimore Sta¬ 
tion and informed the officers in there that President Roosevelt 
had sent him in there to make an examination? 

A. He did not. 

Q. Did he tell you that he w'ent in there and told them that 
he had a fight with Joe Louis? 

A. He did not. | 

Q. Did he tell you that he went in there and said that he w H as 
an F. B. I. and was sent in there by President Roosevelt ? 

A. No, sir; he did not. 

Q. t W r hat time, Officer, did you arrive at the 12th precinct sta¬ 
tion on the 21st of July, your first trip there, sir? 

A. At about 12:30. 

Q. Now, do not answer this question until they have a chance 
to object to it and the Court has a chance to rule on it and set it 
aside: 

If I told you that Captain Lederman testified that you and 
Sergeant Wilson came to the station, the 12th precinct station, 
between 9 and 10 o’clock on that date, what would you say 
to that ? | 
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370 Mr. Curran. Objection. 

The Court. Well, I do not see any real objection. 
What he is trying to do is to ascertain how strong the witness’ 
recollection is as to the time. 

Mr. Curran. I have no objection to him asking about his 
recollection as to the time. I do object to “If I told you that 
Captain Lederman said that you came to the precinct between 
9 and 10,” wasn’t it 9 and 10? 

Mr. Atkinson. 9 and 10. 

Mr. Curran. 9 and 10 o’clock, what could you say to that? 
He is asking this witness to say that Captain Lederman was mis¬ 
taken or he is mistaken. 

The Court. Well, I think it is an argumentative way of ask¬ 
ing the question- 

Mr. Atkinson. I think I am entitled to ask that question. 

The Court. I will sustain the objection. 

Mr. Atkinson. Will you grant me an exception? 

The Court. Yes. 

* * * * ♦ 

The Court. You understand, of course, that you can ask him 
a reasonable number of questions to test his recollection about 
the time. 

***** 

371 Q. What time did you come on duty, Officer, on the 
morning of the 21st, if you recall? 

A. 9 o’clock A. M. 

Q. What was the first thing you did after that in carrying out 
your duties as on officer? 

A. Well, I recall being at No. 9 precinct in the morning, that 
is the precinct I report to, because that was my district at that 
time. 

Q. And how long did you stay at No. 9? 

A. I was in and out of No. 9 all morning working on different 
cases in that particular precinct and I did go to No. 1 precinct 
in the morning. 

Q. And when was the last time that you noticed the clock that 
morning before going away? 

A. Well, I do not recall noticing the clock. 

Q. What time would you say you left No. 9 and did not 
return until after you had seen Lindsey? 

A. As I recall I left there the last time and did not return 
till 12 o’clock, and Sergeant Wilson and I went to lunch at the 
road -diner on Bladgensburg Road. 

Q. That was about 12 o’clock? 

A. Around 12 o’clock, I would not say it was exactly 12. 


i 
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Q. And after that you went over to the 12th precinct? 

A. I went right from there to No. 12. 

372 Q. How long did it take you to eat lunch? 

A. About 10 or 15 minutes. 

Q. So that you did not get to the 12th precinct at 12 o’clock. 
A. I did not say I got there at 12. I said I got there about 
12:30. 

Q. When you arrived at the 12th precinct, Officer, did [you 
ask for Lindsev? 

V 

A. Yes; we asked for the man that had been arrestecl by 
Officer Slattery, and I do not recall whether we asked for him 
by name or not. 

Q. Did you remain in the front office where the Desk Ser¬ 
geant is? 

A. No; 1 went into the Sergeant room at about the timeithe 
officer brought the man out. 

Q. Were you in the front office? 

A. The officer brought Lindsey into the front office. 

Q. Did you take him to the Sergeant’s room? 

A. He did not bring him to the front office, he took hirrji to 
the Sergeant’s room, and as we went into the Sergeant’s rejoin 
he brought the man in. 

Q. Now, there came a time when you took him in the Ser¬ 
geant’s room, is that right? 

A. I did not, I said the officer brought him in. 

Q. You were already in there, is that right? 

A. As I recall we went in about the same time. 

Q. And was anyone else in there with you? 

373 A. Sergeant Wilson, as I recall. Officer Beach camej in, 
and as I recall Captain Lederman was in there, they wtere 

in there during the time we were in there. 

Q. How long were you in there with the prisoner? 

A. I would say about 15 minutes, maybe 20. 

Q. Now, during the time he was in there did he have I on 
handcuffs? 

A. He did not. 

Q. Did there come a time, Officer, that you stood behind 
Lindsey and held his arms—I will show you what I meaiji— 
and held his arms in this fashion [indicating] ? 

A. No, sir. 

Q. While Officer Wilson pummeled him in the stomach? j 
A. No, sir. 

Q. And I ask you if anyone else struck him when he was in 
that room? 

A. They did not. 
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Q. And I ask you if anyone else struck him when he was 
that room? 

A. No, sir. 

Q. Did Captain Lederman say anything to him? 

A. I don't recall it, he may have, but I do not recall anything 
that he said to him. 

Q. Did you tell him he better come on and start talking? 

A. No, sir. 

Q. Did you tell him it would be to his benefit to talk? 

A. No, sir. 

Q. Did you promise to help him out if he would talk? 

374 A. No, sir. 

Q. Now, when you left the station on the way to 
headquarters, did you make any promises to him? 

A. None whatever. 

Q. Did Officer Wilson make any promises to him? 

A. He did not. 

Q. Was any officer, any other officer in the car? 

A. No, sir. 

Q. Did you threaten him? 

A. No, sir. 

Q. You got to headquarters. Did there come a time when 
you took upstairs immediately upon arrival there and 
did you ask him to make a statement to some officer there? 

A. I did not ask him to make any statement to any officer 
there. I did take him to the third floor, to the Chief Detec¬ 
tive’s office. 

375 Q. Who was that? 

A. Inspector Keck, he was then the captain. 

Q. Did he see the prisoner at that time? 

A. He surely must have, he was there. 

Q. And after that did you take him downstairs again? 

A. Well, when we left there we took him downstairs to get 
a car to take him to the lumber yard. 

Q. Did there come a time that you put him in a little room 
down there in the basement? 

A. Yes, we took him into the drivers’ place there to get the 
car, where the drivers wait for calls to go out with the cars. 

Q. Were there any other officers in there? 

A. Yes; there was Sergeant Wilson, Lindsey and myself, 
and at least a couple of the drivers, probably two—at least 
two of the drivers who wait there for the calls to use the head¬ 
quarters cruisers, that is their office, and then Major Brown 
came in. 

Q. And was Sergeant Lubore there? 

A. He was not. 
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Q. You are sure about that? 

A. Positive. 

Q. Now, while you had him in that room did you do[ any¬ 
thing to him in the line of beating him? 

A. None whatever. 

376 Q. Sergeant do you deny that this took place; I will 
demonstrate what I mean, that while he, Lindsey, had 
handcuffs on some officer caught him this-wise, and pushed his 
body into him so that he could not raise his arm and caused 
him to bend over in this fashion [illustrating], and this officer 
beat him over the back with rubber hose and other things? 

A. I say that positively did not happen. 

Q. Did you beat him while he was on the way out 0^1 his 
trip to New York Avenue? 

A. We did not at any time. 

Q. Did anyone strike him? 

A. At no time. 

Q. Did anyone threaten him? 

A. No. sir. 

Q. Did they make any suggestions that it. would be easier 
for him if he would make a statement? 

A. None whatever. 

Q. Now, officer, getting back to something we talked about 
before. Did you suggest to your superior officer that Lindsey 
should be given an examination to determine his sanity? J 

A. No, sir; I had no reason to do that. no. 

Mr. Atkinson. That is all. 


Mr. Curran. If your Honor please, the Government Snow 
offers in evidence Exhibit No. 9, Joyce Smith’s pin that Officer 

Scott recovered, Exhibit No. 15- 

Mr. Tyson. No objection to the pin. 

377 Mr. Curran. Exhibit No. 14, the cap; No. 15,'the 
jacket; No. 16, this book that was recovered; No. Ht>-A, 
the cards in the book; the rock that was recovered, 17; the brick 
that was recovered, 18; Exhibit 19, the three matches that jvere 
identified and marked by Officer Scott, the newspaper with the 
date of the 19th, with the blood, the razor blades which wen; re- 
* covered from the scene of the crime; No. 21, the green paper bag 
which was given to Officer Scott by the defendant Lindsey j 24, 
the trousers and the shirt, and the belt and the undershirt and 
also recovered from the person of Lindsey, Government’s (Ex¬ 
hibit No. 23. a quantity of matches which had been taken from 
his person. 

Mr. Tyson. If your Honor please, as far as the pin is Con¬ 
cerned, we have no objection to that being introduced in evi¬ 
dence as being the property of Joyce E. Smith, but as to the 
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manner in which it was gotten, our objection still goes to the 
manner in which it was gotten. As to the rock- 

The Court. The pin will be received in evidence. 

Mr. Tyson. May we have an exception to that, if your Honor 
please? 

The Court. Yes. 

***** 

Mr. Tyson. As to the rock and the brick, the matches. 

378 the newspaper and the razor blades found under the tree, 
we object to that for the reason that no one has ever yet 

identified that they played any particular part in any part of 
this crime, nobody ever—not any witnesses for the Govern¬ 
ment or otherwise except that they have just brought these 
things in here as being found there. I suggest, if your Honoi 
please, that they play no particular part in this case, they have 
not been identified as having played any particular part in this 
case and were merely picked up by some officers some time after 
this affair occurred, and no relationship has ever been set out 
by the Government. 

The Court. I understand your objection, aside from the 
pin, which I have just disposed of. goes to the rock, the brick, 
the matches, the newspaper, and the razor blades. 

Mr. Tyson. That is right. 

The Court. And you have no objection to the other articles 
that have been offered just now? 

Mr. Tyson. With the exception of all the articles that were 
found when they went to the lumber yard, that objection being, 
of course, the same. 

The Court. But you have no objection to the articles found 
in the lumber pile and the other place he took them to? 

Mr. Tyson. As the result of that. 

The Court. Now, that objection is overruled and 

379 those articles are admitted. Now, as to those five you 
have mentioned. I do not know yet whether the Govern¬ 
ment finished with all the testimony that will arise in connection 
with them. I do not believe they have, and prefer to wait until 
the Government has offered all of the evidence with respect to 
those articles. 

Mr. Curran. Very well. 

Mr. Tyson. May I have an exception to your Honor's state¬ 
ment? 

Mr. McCarthy. In ol der that the record may be clear, your 
Honor, we understand then that Exhibit 14, the cap; Exhibit 15, 
the jacket; and Exhibit 23, the paper bag; and Exhibit 24, the 
trousers and the undershirt and the belt are all in. 
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The Court. Yes. 

Mr. Tyson. And I may have an exception to that? 

Mr. McCarthy. Oh, yes; also one other thing, the 
book, Exhibit 16. 

Mr. Tyson. Everything except the rock, the brick, the r^zor 
blades, the matches, and the newspaper. 

The Court. Well, the book is allowed in. 

Mr. Curran. Exhibits 9. 14. 15. 16. 16-A, 23, 24, and 125 
are in. 

« * * * 

380 Mr. Curran. Government’s Exhibits 17, 18, 19, f^nd 
20 are not in at this time. 

Mr. Tyson. Did you say anything about the matches. 

Mr. Curran. Those were found at Patterson Woods, thai is 
what you objected to. 

Mr. Tyson. I think they had several matches there, if y<j>ur 
Honor please- 

Mr. Curran. We have, but there were three matches found 
at the scene of the crime and there were some others that w^re 
taken from Lindsay after they had gone up to the lumber y^rd 
and they were identified by Officer Scott. 

Mr. Tyson. My objection, of course, as to everything else 
other than those articles mentioned, was on the ground that 
they were taken as a result of this. 

Mr. Curran. That is right. 

Mr. McCarthy. We will call Dr. Murphy. 

Christopher Joseph Murphy, a witness called on behalf| of 
the Government, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Curran : 

Q. Doctor Murphy, state your position, please. 

A. I am a physician and surgeon in the District of Columbia, 
and I am the First Deputy Coroner for the District of 
Columbia. 

381 Q. How long have you been a physician. Dr. Murphy? 

A. I graduated in 1915 from Georgetown University. 

Mr. Tyson. There is no objection to his being an expert^-1 
mean as to his qualifications as an expert. 

Mr. Curran. Very well. 

By Mr. Curran: 

Q. Dr. Murphy, directing your attention to the evening of 
July 21, 1941, I ask you whether or not you had occasion to 
make an examination of one Joyce E. Smith. 
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Mr. Tyson. What date was this? 

Mr. Curran. The evening of July 21,1941. 

A. I did, at 9:25 P. M. in the office of Dr. A. Magruder Mac¬ 
Donald who is the Coroner for the District of Columbia. 

Q. Will you give to the Court and jury the result of the ex¬ 
amination that you made? 

A. The examination revealed that the left forearm ulna side, 
that is this over here [indicating]. the palmer surface showed a 
linear brush burn two and one-half inches long, also a brush 
burn across the posterior surface of the left wrist. There were 
a few brush burns on the palmer surface of the right wrist. 
There were two contusions on the posterior surface of the upper 
third of the right arm, that is over here [indicating]. There 
was an old abrasion on the bridge o f the nose- 

382 By Mr. Tyson : 

Q. Doctor, what do you mean by an old abrasion? 

A. I mean that it was probably of a week or more duration. 
There was four annular bruises on the inside of the left thigh 
close to the Poupart’s ligament, which is right along here 
[indicating]. 

An examination of the vulva or external organs of generation 
revealed that the vulva in its entirety was reddened and in¬ 
flamed and irritated. The hymen was congested, swollen, and 
oedematous, and ironed out in its lower portion. In other 
words, the lips were flattened out. 

There was no fresh blood about the vagina. I took smears 
on the vagina and made an examination for the purpose of 
determining whether there was or was not any spermatozoa 
present. 

By Mr. Curran : 

Q. Will you explain to the jury—strike that. In your posi¬ 
tion as Deputy Coroner of the District of Columbia, Doctor, 
have you had occasions, many or few, to perform examinations 
on people who have been subject to carnal intercourse? 

A. I have many. 

Q. Would you tell the jury what particular bruises or lacera¬ 
tions or whatever kind of injuries were found on Joyce Smith— 
what did they evidence to you? 

A. The condition that I found as to the vulva or 

383 external organs of generation indicated to me forceful 
penetration by something from without into the vagina 

with resistive force maintained by the recipient. 

Q. Could that have been the result of a forceful sexual inter¬ 
course? 
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A. It could. 

Q. Will you explain why it could to the gentlemen of the 
jury? 

A. The vagina is- 

Mr. Tyson. Just a minute. If it is the Government’s in¬ 
tention to show that this was something that they claim hap¬ 
pened as the result of Lindsey, I have no objection. If it is 
just to explain some far-fetched example, I do have an ob¬ 
jection— 

Mr. Curran. I have no far-fetched example to present| to 
this jury. 

The Court. Well, I think he is undertaking to explain wljiat 
caused him to reach his judgment. 

Mr. Curran. That is correct, your Honor. 

The Court. To that you have no objection. 

Mr. Tyson. I do have an objection, if your Honor please. 
Have you ever ruled me? 

The Court. Well, I have not heard your objection. I 
thought your objection was based on some other ground tfyat 

what he was about to say had no connection at all- 

Mr. Tyson. That is my ground, that unless the Dis- 
384 trict Attorney intends to show or will show before tpis 
explanation is made that he is talking about any injury 
that Lindsey made and that he knew that Lindsey made, I have 
no objection, but if he is guessing, if he is stating something 
as a result of his large experience in other things that this! is 
what happened. I object. 

Mr. Curran. Of course, this witness cannot testify that he 
knew that Lindsey did it—— 

Mr. Tyson. That is exactly why I object. 

Mr. Curran. But I do say that this witness is competent, 
as a medical practitioner of many years’ experience in tljiis 
jurisdiction, and having made many examinations of this type, 
that he is well qualified to state what the result would be of a 
normal sexual intercourse and a forceful sexual intercourse in 
relation to the organs of the female. 

The Court. I overrule the objection. 

Mr. Tyson. May I have an exception? 

The Court. Yes. 

By Mr. Curran : 

Q. Proceed, Doctor. 

A. The vagina is made up of circular elastic muscle privates 
that have the p>ower of stretching from this elasticity. At the 
time of sexual indulgence with cooperation on the part of the 
recipient there is complete relaxation of the circular fibrejs, 
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therefore you get dilatation. With resistance the ten- 

385 sion causes a contraction of the muscle privates which 
become rigid, thereby causing swelling and irritation of 

the mucous membrane. 

My Mr. Curran : 

Q. Is it your opinion, Doctor Murphy, as a result of your 
examination made of Joyce Smith on the evening of July 21st 
that the injuries that you saw in your examination of the vagina 
and the various parts of the genital organs, that there was a 
forceful sexual intercourse? 

A. It is my opinion that there was. 

386 Q. On July 22nd. Doctor, I will ask you whether or 
not you made any othel examination ? 

A. On July 22nd, at the D. C. Morgue, certain articles were 
presented to me by Lieutenant Flaherty of the Homicide 
Squad and an examination of these articles was made. 

Q. I hand you this article of clothing, and ask you whether 
or not you made an examination of that. 

Mr. Tyson. I object to that on the grounds that we have 
already stated, that they were recovered, if recovered at all. 
by reason of a forced admission. 

The Court. Objection overruled. 

Mr. Tyson. I take an exception. 

The Witness. I did examine these trousers. 

Q. What was the result of the examination? 

A. My examination revealed that there was a blood reaction 
positive on the right leg and the right side of the fly of the 
trousers. 

Q. I hand you this dress, Dr. Murphy, and ask you whether 
or not you had occasion to examine that? 

A. I did examine this dress. 

Q. What was the result of that examination? 

A. This dress was marked on the tag. This dress was posi¬ 
tive for blood and dirt in large quantities. 

Q. I hand you this lady's slip and ask you whether or not 
you have had occasion to examine that? 

387 A. The pink slip likewise is marked with the initials 
on the tag, and this revealed blood and dirt on the lower 

portion of the slip. 

Q. I hand you, Doctor, lady’s hose, and ask you whether or 
not you made an examination of those? 

A. A pair of tan lady’s hose marked “X” on the foot was 
positive for blood. 

Q. I hand you this piece of brick and ask you whether or 
not you made an examination of that? 
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A. I did make an examination of this piece of brick. 

Q. What was the result of that? 

A. The piece of brick was positive for blood all over (one 
surface. 

Q. I hand you this brown jacket. Dr. Murphy, and ask you 
if you have had occasion to examine that? 

A. Yes, I did examine this jacket; I examined that on |the 
21st. 

Q. And the others were examined on the 22nd? 

A. Yes, sir. 

Q. What was the result of that examination ? 

A. It was positive for blood on the torn pocket. 

Q. I hand you an Evening Star newspaper dated July 19th, 
of this year, and ask you whether or not on the 22nd you Had 
occasion to examine this? 

A. I did, this likewise is positive for blood. 

388 Q. I hand you this green bag, Doctor, and ask you 
whether you had occasion to examine that, and what Was 

the result? 

A. I had occasion to examine this green bag. 

Mr. Curran. Your witness. 

Mr. Tyson. If your Honor please, at this time I would like 
to make objection to the examination of all of these articles tljiat 
had any connection to this forced admission. 

The Court. Did you state you examined the bag? 

The Witness. Yes, not the contents. There was blood on it. 
The Court. There was blood on the green bag? 

The Witness. Yes, sir. 

Cross-examination by Mr. Tyson: 

Q. Doctor, you examined Miss Smith on July 21st, at 9:30 or 
9:25 a. m.? 

A. No, sir; it was p. m. I will give you the date in just a 
second. I examined her—this stenographer has taken my co£>y 
to put into the record. It was at night that I examined her. 

Q. As the result of your examination, Doctor, if the circular 
fibers or muscles in this vagina—first of all, is there a difference 
in the sizes of ladies’ vaginas? 

A. Yes. 

Q. Ordinarily, is it based on the age and experience 

389 and what not? 

A. I don’t know what you mean by experience. 

Mr. Curran. That is very indefinite. 

Mr. Tyson. I think the doctor knows exactly what I mean, 
but I will ask it more definitely. 
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By Mr. Tyson : 

Q. Is the size of the vagina—for instance, a girl fifteen or six¬ 
teen that had never had intercourse, her vagina ordinarily would 
be small? 

A. Not necessarily, but it would be smaller than a girl of the 
same age and the same stature who had had intercourse. 

Q. Then of course, if a girl had had experience, meaning in¬ 
tercourse. the vagina would be a little larger? 

A. Yes. sir: there would be bound to be dilatation. 

Q. If in this case, Doctor. Miss Smith had never had inter¬ 
course. and for the first time in her life she had had intercourse, 
would this same condition exist that you have explained, even 
though voluntary? 

A. The amount of force exerted on a virgin vagina would be 
less likely to cause damage than the same amount of force on a 
used vagina, or one that had intercourse. 

Q. In other words, if this had been her first opportunity for 
intercourse, it might have been shown worse, is that 
right? 

390 A. That would depend entirely upon the force. 

Q. Do I understand force as meaning this—to have 
intercourse? 

A. No. force is brought about in two different manners. One 
is the force exerted by the individual at the time of introduc¬ 
tion. The other force is the force of resistance or non-resistance 
on the part of the recipient. If the force of the recipient be a 
resistance force, than the force on the introduction would be 
Jess than that of the force to produce damage by the introduc¬ 
tion of the recipient with consent, and what I mean by consent. 
I mean relaxation without any resistance. 

Q. Where are these muscles you speak of. Doctor? 

A. They are the circular muscle fibers all around. There is 
one at the external orifice of the vagina, then there are small 
fibers throughout the whole vaginal tract, and of course, there is 
a bed of muscle on the floor of the peritoneum between the 
vagina and the rectum. 

Q. Have you had, Doctor, in your vast experience, an oppor¬ 
tunity to examine a lady who has had intercourse for the first 
time with consent, and she complains to you that she was ter¬ 
ribly hurting, and was not? 

A. What did you say? Hurting and what? 

Q. That she is hurting and was not. Somebody newly mar¬ 
ried, for instance. 

A. Yes. 
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391 Q. What does such an examination reveal as dis¬ 
tinguished from this examination? 

A. As a general rule, that individual complains of soreness 
or pain at first intercourse—I am talking ab<?ut a married case 
you asked me about—as a general rule, they are not traumatised, 
but the reason why they complain of pain is because the sphinc¬ 
ter muscle is more or less taut, they have not been ablej to 
introduce the organ. 

Q. What do you mean by the sphincter muscle? 

A. This muscle I was iust talking about. 

Q. The same circular fibers? 

A. Yes. 

Q. So that if the intercourse had been- 

A. (Interrupting.) If complete introduction had taken 
place in the individual that I am talking about, there wohld 
have been some traumatisation. 

Q. Very similar to your examination made here? 

A. The degree would depend entirely upon, as I have ex¬ 
plained, the force at the time of introduction. That would be 
likely to cause pain on both sides. 

Q. For instance, if the husband persisted in his efforts, not¬ 
withstanding the pain, and would have completed the act not¬ 
withstanding the complaints on the part of the wife and carried 


it right on through, the examination would have revealed prac¬ 
tically the same thing, is that right? 

The Court. As was revealed here? 

392 The Witness. I don’t know that I have ever examined 
any individual case that a husband has been brutlal 
enough to force them that way. 

Q. But if he were brutal enough, would the examination 
reveal just the same? 

A. If there was enough force. 

Q. Ordinarily, Doctor, if after intercourse and subsequent 
thereto there was fluid upon the parts, and second intercourse 
was then attempted, it would be very much easier, isn’t that so? 

A. The second intercourse would be much easier than the 
first. j 

Mr. Curran. Are you assuming now that this is between a 
husband and wife? 

Mr. Tyson. I am not assuming anything; I am asking a 
question. 

Mr. Curran. I am going to object to that. When he tak 
the witness and asks a hypothetical question- 

The Court. He has already asked the question. I think we 
car clear that up if you wish, on redirect. 
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393 By Mr. Tyson : 

Q. If a married couple, the wife being a virgin, would 
be on their honeymoon, and both of them, or at least the hus¬ 
band were to become intoxicated and had intercourse notwith¬ 
standing any displeasure on the part of the wife, and you had 
completed your examination, would it reveal practically the 
same thing that your examination in this case revealed? 

Mr. Curran. I object. There is no evidence in this case of 
intoxication by anybody. 

Mr. Tyson. There is no evidence in this case of marriage, 
either, so I am asking a hypothetical question that I think is 
proper on cross-examination. 

The Court. There are certain admitted facts in this case 
which might give the jury more light as to what was actually 
said to have happened in this case. 

Mr. Tyson. If your Honor please, there is evidence that there 
was some drinking on the part of the soldier in this case. 

Mr. Curran. Two bottles of beer. 

Mr. Tyson. Regardless of what it is, that may have brought 
about intoxication. 

The Court. I suggest that you describe that if you want to go 
into that subject—describe the kind and the character of the 
liquor that he had. 

394 By Mr. Tyson : 

Q. Doctor, if I told you that a male had had two 
buttles of beer about an hour or so before intercourse, in your 
opinion do you think that he would be intoxicated enough to 
carry out his designs notwithstanding any complaint? 

Mr. Curran. That question is not proper and I am going 
to object to it. 

The Court. There is such testimony in the case as to what 
transpired. Instead of a hypothetical question, just state what 
the evidence tends to show. 

Mr. Tyson. Very well, if your Honor please; I withdraw the 
question. 

The Court. I do not mean to say that the particular subject 
is one that you do not have the right to cross-examine on; I 
merely suggest the manner in which you do it. 

By Mr. Tyson : 

Q. Dr. Murphy, you have testified that these articles of 
clothing that have been submitted show positive tests of blood. 

A. That is correct, sir. 

Q. Did you carry the tests any further? 

A. No; only to determine that it was blood. 

Mr. Tyson. That is all. 
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Redirect examination by Mr. Curran : 

395 Q. Dr. Murphy, I would like to ask you this question. 

If McCullough had approximately at 4:30 had had t|wo 
bottles of beer, would you say that at 6 o’clock he was in¬ 
toxicated? 

Mr. Tyson. Just a minute. I object to that because we 
have not determined whether or not McCullough is an average 
individual, normal, subnormal, abnormal or what. I thilnk 
the doctor will testify that it affects people in different ways. 

Mr. Curran. I will withdraw the question. 

By Mr. Curran : 


Q. I will ask you this question, Doctor. Suppose that Jojke 
Smith had sexual intercourse with McCullough at which tiine 
she consented, then an hour or so later she had sexual inter¬ 
course with a stranger at which time she did not consent, would 
the evidences of the intercourse in her organs or the condition 
of her organs be the same? 

A. The evidence in her organs would show traumatization 
from the intercourse without her consent, and the force at which 
the intercourse was performed would have had to be greater 
if she had not had the intercourse an hour before. 

Mr. Curran. That is all. 

Recross examination by Mr. Tyson : 

Q. Doctor, if during an intercourse of this kind, 
396 during the second intercourse, the victim carried on an 
ordinary conversation while in the act of intercourse, 
would it indicate that she is fighting or resisting against it? 

Mr. Curran. Objection. 


The Court. Overruled. 

A. Because of the fact that an individual would be carrying 
on a conversation, that conversation may be repulsive to the 
extent of, “Stop, don’t do that.” 

Q. No; I don’t mean that. If she carried on a conversation, 
“Gee, baby, but you’re sweet,” and she answered—he says that, 
of course, and she answers, “Where do you live” or he sa^s 
something to this effect, “I would like to take you up to niy 
home” and she answered, “Where is your home?” and he an¬ 
swers, “Philadelphia” and then they carry on more conversa¬ 
tion—not “Don’t do this” but an ordinary conversational 
conversation- 

Mr. Curran. (Interrupting.) I object. There is no evi¬ 
dence in this case that during the intercourse there was any¬ 
thing said about “Where do you live.” The only evidence in 
this case is that the defendant when he was having intercourse 
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said she was a sweet girl and he would like to take her to his 
home. 

Mr. Tyson. I differ, if your Honor please. 

The Court. Objection overruled. 

A. I w’ould say that if the conversation as outlined 

397 by you was going on at the time of intercourse, then the 
resistance w’ould naturally be less. 

Mr. Tyson. That is all. 

Mr. Curran. Thank you. Doctor. The Government ex¬ 
pects to call no more witnesses in reference to these five re¬ 
maining exhibits, so I now offer them in evidence, the brick 
which Dr. Murphy has testified there was blood on, the three 
matches, the rock, the newspapers and the razor blades. 

Mr. Tyson. If your Honor please. I object for the reason 
stated. 

The Court. What do you say about the rock and the razor 
blades? 

Mr. Curran. The rock and the razor blades were not sub¬ 
mitted to Dr. Murphy, but when a crime has been committed 
and immediately thereafter certain police officers go to the 
scene of that crime, the crime has been described to those police 
officers as being a very heinous crime at which there was much 
blood, I maintain that they are entitled and should in the per¬ 
formance of their duty take all of those things that may play a 
part in the crime committed. 

We took pictures of the blood—that is introduced in evi¬ 
dence; we did not bring the blood here; we brought the rocks 
that were in the vicinity where the blood was, we brought the 
razor blades that were on the ground, because McCullough’s 
throat was cut and it has been testified was cut 

398 with a sharp instrument, and I maintain that all those 
things that may have been used in the commission of the 

crime are admissible in evidence in this case and therefore the 
Government offers them. 

Mr. Tyson. In the other hand, if your Honor please, the 
complaining witness may have very well been cut or injured 
and started to bleed. Blood could have fallen on any rock that 
was on the ground. It would not necessarily mean that that 
rock was used to commit the offense. 

If your Honor remembers, neither one of the officers testi¬ 
fied that there was any blood on the razor blades, only that 
the razor blades were found there and they had not been pre¬ 
sented to anybody to test whether any blood was on them, and 
since the rock, the newspapers, the matches, the razor blades 
have not been identified by anybody as playing a part in the 
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crime, I respectfully submit that those should not be intro¬ 
duced in evidence. 

The Court. I overrule the objection and the five articles 
may be received in evidence. 

* # * * • 

399 Mr. Curran. The Government rests. 

Mr. Tyson. If your Honor please and gentlemen of 
the jury: The defense expects to submit to you the fact ttat 
Roland J. Lindsey is an imbecile. We expect to present testi¬ 
mony to prove these facts. In addition we expect to prove tljiat 
on January of this year he was committed to the Crownsville 
Institution in Maryland for the Insane and some time later 
released as a parolee, that as a matter of law until next January 
1st he is still, as far as the State of Maryland is concerned, an 
insane person, so adjudged, and that as a result of this evi¬ 
dence that we propose to explain or show to you gentlemen of 
the jury, we can expect that he be found not guilty by virtue 
of the reason that he had not sufficient reason to comprehend 
that the acts that he was doing, if any, were right or wTojig. 

After we shall have submitted these people for testimony, 
these doctors, and after submission of the whole case in yqur 
hands, w’e hope to prove the defendant not guilty. 

May we approach the bench? 

(Side bar conference as follows:) 

Mr. Tyson. I want to make motions for a directed verdict 
of the indictment of assault with intent to kill. I want to 
make it because the intent must be proved as a substantial fa^ct 
and not as a part of the crime itself. It must be shown as 

400 an independent fact, and that they have not shown by 
the evidence that there was an independent act to tpe 

effect that Lindsey intended to kill, nor did he have the equip¬ 
ment to kill if he intended to, and I submit, if your Honjor 
please, that that is not sufficient ground to sustain the indict¬ 
ment and I move for a directed verdict as to the indictment 
(58.169 the assault with intent to kill. 

They have proved nothing as far as any intent to kill. They 
have proved as assault—there is no question in my mind abojit 
that—but they have not proved by evidence that there was 
an intent to kill. She makes one statement tending to shdw 
that she knew the defendant had no gun and conveyed that ip- 
formation to her boy friend. On the other hand, the bpy 
friend makes the statement that he himself pushed the hand 
of the defendant out of the pocket and found that he had no 
gun. There is nothing to indicate that the defendant had ariy 

430S31—12-13 
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means of killing the prosecuting witnesses or either, especially 
as to Lawrence McCullough in that in addition McCullough 
himself according to the evidence adduced, started the whole 
affray, and that for the reason I pointed out I suggest a motion 
for a directed verdict on the assault charge. 

Mr. Curran. The evidence discloses that this defendant 
threatened to kill them both if they dared to leave the scene. 
When the person McCullough was found, his throat 

401 was cut, and the jury are entitled from the cutting 
of that throat, together with the oral evidence of blood, 

to take into their consideration and to decide whether or not 
the defendant intended to kill McCullough. 

I claim that you should not under any circumstances direct 
a verdict. 

Mr. Tyson. As a matter of fact, intention, a specified intent 
is never presumed. 

Mr. Curran. No; but they can take the acts, -what was 
done—the jury are entitled to take into consideration the acts 
that were done. 

Mr. Tyson. I submit that is not so. 

Mr. Curran. Together with the testimony. 

Mr. Tyson. He has to prove specific intent. 

The Court. I think there is ample evidence to prove that. 
There must be specific intent to kill, but I think there is 
evidence that the jury can find that there was the intent to 
kill in this case, and I deny the motion. 

Mr. Tyson. I take an exception. 

***** 

402 WTiereupon Martin Gross, a witness produced on be¬ 
half of the defendant, being first duly sworn, testified as 

follows: 

Direct examination by Mr. Atkinson : 

Q. Will you give your full name and occupation, please? 

A. Dr. Martin Gross. 

Q. What is your occupation? 

A. Physician; senior assistant physician in Crownsville 
State Hospital. 

Q. And you are appearing here in response to a subpoena? 

A. Yes. 

Q. I believe you were directed to bring the records of that 
institution with respect to the case of Roland J. Lindsey? 

A. Yes, sir. 

Q. Do you have those records? 

A. Yes, sir. 
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Mr. Atkinson. I now call for them. 

(The witness produces papers.) 

***** 

Q. Now, Doctor, will you, by looking at those records, tell ps 
when this man was committed? 

A. This man was admitted to our hospital January 30, 

403 1941. 

Q. Does that record show when he was discharged? 

A. He was paroled February 18, 1941. 

Q. And when you say ‘‘paroled,” do you mean a conditional 
release? 

A. Paroled means that the patient is discharged—let me try 
to formulate this—the patient is discharged from our records 
one year after his parole. 

Q. If nothing happens to bring him back there in between 
during that year. 

A. That is right. 

Q. In other words, during that year he is a ward of tlje 
Crownsville institution if found in the State of Maryland? I 
will put the question in another way; strike that questioh. 
Would a further commitment be necessary? 

A. No; I think therefore this parole system has been intro¬ 
duced so that during one year after the parole, a patient can be 
readmitted to the hospital without further commitment certifi¬ 
cates. 

Q. Is Crownsville Hospital an institution for the insane o|f 
the State of Maryland? 

A. Yes, sir. 

Q. Now, Doctor, I show you these [indicating], and ask you 
what they are, if you know. 

A. They are commitment certificates. 

Q. Who made out this certificate [indicating] ? 

A. Dr. Frank N. Ogden. 

Q. Is he a physician in the State of Maryland? 

404 A. I think so. 

Q. And is he connected with Crownsville Institution? 

A. No. 

Q. Do you see him in the courtroom this morning? 

A. Yes, sir. 

Q. Will you read that [indicating] ? 

Mr. Curran. I object. Dr. Ogden is here, and this is a comH 
mitment made out by Dr. Ogden. 

By Mr. Atkinson: 

Q. Now, I show you this [indicating], and ask you wh 
this is. 
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• A. It is a commitment certificate. 

Q. And who is that made out by? 

A. Dr. Hubert C. Knapp. 

Q. And do you see him here this morning? 

A. No, sir; I don’t know him. 

Mr. Atkinson. I now* offer this statement, the certificate 
made out by Dr. Knapp, in evidence. 

The Court. Is Dr. Knapp to be called? 

Mr. Atkinson. We had him under subpoena, your Honor, 
but he is an invalid and he could not be produced. We did 
have an understanding with the prosecution that the produc¬ 
tion of Dr. Ogden with the certificate would be sufficient. 

Mr. Curran. You mean Dr. Ogden’s certificate? 

Mr. Atkinson. My understanding was for this one. 

405 The Court. I will withhold ruling on that until I 
have heard all the evidence. 

By Mr. Atkinson: 

Q. Dr. Gross, are these the official records of your institu¬ 
tion? , 

A. Yes, sir. 

Q. Are you familiar with those records? 

A. Yes, sir. 

Q. Do you know how they are kept? 

A. Yes, sir. 

Q. And they were kept in due course of the business of the 
hospital? 

A. Yes, sir. 

Mr. Atkinson. I now offer them in evidence. Crownsville 
Hospital is the State Institution, Doctor? 

The Witness. Yes. i 

Mr. Curran. No objection, with the exception of the com¬ 
mitment of Dr. Knapp, of course. We have the commitment 
of Dr. Ogden in the records of the hospital—well, I will with- i 
draw the objection; I have no objection. 

The Court. They will be admitted. 

***** 

Mr. Atkinson. May I read Dr. Knapp’s statement to the 
jury? 

Mr. Curran. What about the other? I think as long as he 
is going to introduce the record, he should read it all or read 
none. 

406 Mr. Atkinson. I don’t think I need to read the other , 
commitment, because the Doctor is going to be here to 

testify. 


l 


ROLAND J. LINDSEY VS. UNITED STATES 1{|)5 

The Court. I do not think it is necessary to duplicate it. 
Either one of you may read whatever you want to from the 
exhibit. 

(Mr. Atkinson reads from the exhibit, Defendant’s Exhibit 1, 
hospital record:) 

DEFENDANT’S EXHIBIT NO. 1 

(Letterhead of) 

James G. Tyson 

attorney and counselor at law 
615 F Street, Northwest 

WASHINGTON, D. C. 

I 

October First , 19/^1. 

Director or Superintendent of Crownsville State Hospital, 

Crownsville, Maryland. 

IN RE: ROLAND J. LINDSEY 
CRIMINAL NOS. 6S-16S & 6S-169 

Dear Sir: Messrs. James G. Tyson and Richard R. Atkinsoh, 
attorneys at law, of 615 F Street NW., Washington, 
407 D. C., have been appointed by the Criminal Court noV 
in session to defend me on charge of rape, and assauft 
with intent to kill. 

It is necessary that they have certain information in your 
records relative to my confinement at your institution for pur¬ 
poses of observation, in order that they may make proper de¬ 
fense. 

Therefore, I am herewith authorizing and requesting that 
you give them access to your files for that purpose. 

S/S Roland J. Lindsey. 

Witnessed to before me this first day of October 1941. 

S/S Fred D. Scott. 


Crownsville State Hospital 

ADMISSION SHEET 

Case No. 710S. Year No. 1941. Name, Roland J. Lindsay 
Sex, male. Birthplace, N. C. Year, 1918. Residence, 162| 
No. Carey St. 
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Correspondent and address, Jimmie Lindsay, Wedgeboro, 
N. C. 

Original commitment, yes. Other hospitals (blank). 

Jail, Northwest Police Station. Committed by Board of 
Public Welfare, Balto City. Applicant for commitment 
(blank). 

408 Accompanied to Hospital by: Officers, N. W. District. 

Soldier: (blank). County: (blank). State: 

(blank). 

City: (blank). 

Father and his Birthplace: Mitchell Lindsay. State N. C. 
(dead). 

Mother and her Birthplace: Ella Lindsay (dead). 

Mother's Maiden Name: Ella—N. C. 

Time in State: 1 mo. In County: (blank). 

Education: 7th grade. Religion: Baptist. 

Habits: Tobacco, no alcohol. 

Occupation: Laborer. Wasserman “Negative” Feb. 8, 1941. 
Occupation of Father: Deceased. 

Civil Condition: Single. 

Children: (blank). Male: (blank). Female: (blank). 
Total (blank). 

Heredity: (blank). 

Previous attacks and where treated: ? (question mark). 
Assigned cause of Insanity: Auditory and visual hallucina¬ 
tions. 

Date of onset: ? (question mark). 

Date of admission: 1-30-41. 

Date of Parole: February 18th, 1941. 

Date of Discharge: (blank). 

Diagnosis: Psychosis due to drugs or other exogenous poi¬ 
sons. (Marijuana). 

409 (On the reverse side, in handwriting): 

This man went to the Northwest Police Station asking 
for a list of names. He was questioned, then held for mental 
examination. 

He says now that he doesn't know why he went there. He 
has both auditory and visual hallucinations—seems fairly well 
oriented. 

S/S W. B. Culwell. 
Crownsville State Hospital 

WARD ADMISSION RECORD 

No. 7108. 

Name: Roland J. Lindsay. Age: 22. Baptist. 
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Admitted date: 1-30-41. Time 5:30 P. M. 

Height 5-9. Weight 185 lbs. 

Bathed: Yes. 

Put to bed. 

Condition of Body: Clean well-nourished thin vernjdn 
bed-ridden limbs missing. 


Skin, condition: Good. 
Deformities: None. 

Manner: quiet, disturbed 


lent destructive. 
Condition of 


Clothing: 


noisy 

clean 


sad depressed 
dirty whole 


to 


rn 


410 


vermin. 

No. Valuable. 
T-986. 

P-80. 

R-18. 

Clothing—saved. 


o- 


Attendant, George B. Raughley, S/S, 
Acting Supervisor, J. 0. Tilling, S/S, 
(Note. —Underscored words.) 


Crownsville State Hospital 


PHYSICAL EXAMINATION 

Name: Roland J. Lindsay By Doctor: W. B. Culwell. 
Age: 19. Date: 2-3-41. 

General Impression (including type, condition of skin, etc., 
gross deformities and defects): 

Very well developed and nourished young colored male. 

No gross deformities. 

Head : Skull symmetrical. 

Eyes: Sclera—Clear. 

Pupils: Circular, equal, react to L & A. 

Motion: Normal. 

Eye Ground Examination: Normal. 

Nose: Septum deviated to the left so as to almost obstruct 
the left side of the nose. 

411 Ears: External canals and membranes normal. 

Mouth: 

Mucous Membrances: Normal. 

Tongue: No deviation, atrophy or tremor. 

Teeth: Good condition. 

Pharynx: Tonsils enlarged, cryptic, pharynx injected. 
Neck: Trachia in midline. No adenapathy. 

Thorax: Shape, Symmetrical. 

Axillae. 
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Supra and infra clavicular spaces: No retraction or masses. 
Inspection: Expansion normal. 

Percussion: Normal resonance. 

Auscultation: Breath and voice sounds normal. No rales. 
Heart (including size, auscultation and condition of aorta): 
No enlargement, irregularity or murmurs. Pulse rate 52/min. 
Blood Pressure : 110/80. 

Abdomen: Shape: Flat. No tenderness or masses. 

Liver: Not palpable. 

Spleen: Not palpable. 

Inguinal region (including inguinal rings): No adenopathy 
or herniae. 

Genitalia and Rectum: Genitalia normal. 

Prostate not enlarged—no hemorrhoids. 

Pelvic Examination in Females— 

Extremities: No limitation of motion or deformity. 
Neurological Findings: 

412 Eyes (motion, nystagmus, reaction to light and ac¬ 
commodation, etc.): Normal. 

Ears (hearing, etc.): Normal. 

Reflexes: 

Abdominal: Normal. Ankle conus: Negative. 

Cremasteric: Normal. Plantars: Normal. 

Patellar: Normal. Forearm: Normal. 

Achilles: Normal. Wrist: Normal. 

Babin ski: Negative. 

Moltility and Muscle Tonus: 

Tongue: No deviation or tremor. 

Face Muscles: Firm. Gait: Normal. 

Hand Grips: Firm. Romberg: Negative. 

Arm Muscles: Firm. 

Tremors (note tremors of tongue, face, hands, fingers): None 
noted. 

Speech (slurring, sticky, ataxic, hesitating, etc.): No deflects 
noted. 

Sensation (touch and pain sense present and how well de¬ 
fined) : 

Face: Normal. Arms. Body. Legs. 

General Summary: 

Tonsils enlarged, cryptic. 

Nasal septum deviated to the left. 

413 Pulse 52/min. 

General Physical Impression: 

Chronic tonsilitis. 

Deviation of nasal septum. 

Bradycardia. 


S/S W. B. Culwell. 
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Crownsville State Hospital 

LABORATORY RECORD 

Name: Roland Lindsay. Dr. Culwell. Ward D. C. Bldg. 
Hill. 

Urine: 

Dates: 2-6-41. 

Reaction: si. sed. 

Color: dr. yellow. 

Odor: Normal. 

Sp. Gr. 1031. 

Albumin: Neg. 

Sugar: Neg. 

Acetone: Neg. 

Bile: 

Sediment: 

Epithelum: Largely. 

Urates: Some. 

414 Red Cells A: Number; b. Varieties; Normal, Micro¬ 
cytes; Macrocytes; piolilocytes, Normoblasts, Micro¬ 
blasts, Megoloblasts; Anisocytosis. 

Hemoglobin —Percentage; Color Index. Blood Plates: 
Blood: White Cells—a: Number; b. Varieties; Plynuclear 
Neutrophile. Small Mononuclear, Large Mononuclear, Transi¬ 
tional. Eosinophile, Mast Cells, Myolocytes. 

Serum Reaction—Bacteria; Hematozoa: Tertian, Quartan, 
Aestivo-autumnal; Falariasis; Fibrin, Coagulation Time. 
Dates: 2-14-41. 

Red Cells : 4440000. 

White Cells: 7850. 

Hemoglobin: 92%. 

Smear. 

Seg. 58%. 

Juvenili: 4%. 

Slabs: 5% C. 1.1004. 

Slaymps: 25%. 

L. lymps: 2%. 

Mono: 5%. 

Eosino: 2%. 

Sputum: Consistency; color; Ocior, Constituents—Mucufe; 
Pus; Blood; Epithelium; Lung Tissue, Elastic Tissue; Curscn- 
mann’s Spirals; Crystals; Baccilli Tuberculosis; Baccilli Influ¬ 
enzae Diplococci; Streptococci, Staphylococci, etc. 
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415 Crownsville State Hospital 

Physician. Date: January 30. 1941. 

Name: Lindsay, Roland J. Admission No. 7108. 

DOCTORS CERTIFICATES 

Dr. Hubert C. Knapp. 

Dr. Frank N. Ogden. 

Laryngitis. 

Walked into the NW. Police Station this A. M. and stated 
that he was sent by President Roosevelt to get some names, 
also that he is a detective in the F. B. I. Resisted arrest. States 
that he had seen “people about him that were not there” and 
that “voices talk to him.” Is apparently hallucinated and 
dangerous. Has threatened the turnkey. Says that a crowd 
of people came to his room last night and would not let him 
sleep. 

He says he is going to fight Joe Louis pretty soon. 

Says he has been in Baltimore only a short time. 

Crownsville State Hospital 

Physician: Culwell. Date: Jan. 30th, 1941. 

Name: Lindsay, Roland J. Admission No. 7108. 

ADMISSION NOTE 

This man went to the Northwestern Police Station 

416 asking for a list of names. He was questioned and then 
held for mental examination. He says now that he 

doesn’t know why he went there. He has had both auditory and 
visual hallucinations. Seemed fairly well oriented. 

Crownsville State Hospital 

Physician: Fish. Date: Feb. 2nd, 1941. 

Name: Lindsay, Roland, J. Admission No. 7108. 

THIRD DAY NOTE 

On admission patient was disturbed and had to put in 
seclusion. He remained in seclusion for two days and then 
quieted down and was permitted out on the ward. While in 
seclusion he was not however observed responding to active 
hallucinations. He has required no sedation. His appetite 
and sleep are both good. 
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Crownsville State Hospital 

Physician: Fish. Date Feb. 16th, 1941. 

Name: Lindsay, Roland, J. Admission No. 7108. 

Age: 23. 

Nativity: North Carolina. 

417 Civil Condition: Single 
Occupation: Laborer. 

Religion: Baptist. 

Admitted: January 30th, 1941. 

BALTIMORE CITY 

Attitude and General Behavior: Since patient has been 
permitted out on the ward he has been friendly and cooperative 
with the other patients and attendants. He assists with the 
work on the ward. During this interview patient was v^ry 
cooperative with the examiner and spoke in a normal manner. 

Stream of Mental Activity: Patient showed no spontane¬ 
ous production until questioned. Q. How do you like it 
here?—A. “I like the way you treat me but I don’t like to be 
here.” Q. How are you getting along?—A. “I’m getting along 
all right.” Q. What was the trouble that brought you here?- 1 — 
A. “I had been smoking some ‘reefers/ I got off work arid 
went down to the police headquarters. I don’t know what I 
said there, but anyway they locked me up.” 

Emotional Reaction, Affect, and Mood: Patient is nf)t 
depressg®f worried. His mood is well balanced. Q. How (^o 
you feel?^—A. “I feel good.” Q. Are you happy?—A. “Yes, 
sir.” Q. Are you sad or worried about anything?—A. “No, 
sir; I’m not worried—just anxious to get out of here.” Q. Are 
you afraid?—A. “No, sir.” Q. Have you any thoughts that 
bother you?—A. “None at all.” 

418 Mental Trend, Content of Thought: Patient 
would carry on a coherent conversation. Q. “How lorjg 

have you been smoking ‘reefers’?”—A. “That was the fir^t 
time I had ever smoked any.” Q. Where did you buy it?-4— 
A. “I didn’t buy it—it was given to me.” Q. Do you remem¬ 
ber all the things that happened to you?—A. “After they put 
me in the cell I remember everything.” (Patient was ap¬ 
parently referring to the cell in this hospital.) He denied the 
statements on his commitment certificates about hallucina¬ 
tions. At present patient denies having auditory or visual hal¬ 
lucinations and expressed no delusions of persecution or refer¬ 
ence and no delusions of grandeur, wealth, or power. 
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Sensorium, Mental Grasp, and Capacity: Orientation: Pa¬ 
tient is but partially oriented for place. He knew this is a 
hospital for “crazy” people but could not give the name of same. 

Patient is correctly oriented—for time and person. 

Personal Identification: Correct—says he was born in North 
Carolina on March 29th, 1922. 

Memory for Remote Events: Not very good—patient knows 
that this is President Roosevelt’s third term. It was with con¬ 
siderable difficulty that patient recalled that Hoover was Presi¬ 
dent before him. 

Memory for Recent Events: Correct—knows that he 

419 came here on Thursday, January 30th, and recalled cor¬ 
rectly what he had for breakfast on the morning of this 

examination. 

Retention and Immediate Recall: Fair—patient could recall 
series of four, five, and six digits forward correctly. 

Calculation: Patient states he reached the 7th grade in 
school. His mental arithmetic was not very good. He could 
solve 4 times S correctly and 6 plus 8 and 14 divided by 7. He 
could not solve 7 times 9 and it was with considerable difficulty 
that he solved 14 times 3. 

School and General Knowledge: Fair—patient identified 
George Washington and Abraham Lincoln correctly. Knew 
the largest river, city, and state, correctly. Knew when and 
why Christmas is celebrated. Knew the date of New Year’s 
and that a year has 365 days and Leap Year has 366 days. He 
also knew that a pound is a pound. 

Insight and Judgment: Both fair—patient knei®*^f. he is 
here because “they thought I was crazy because I si.Sked reef¬ 
ers.” He wants us to turn him loose. 

Summary and Diagnostic Impression : This is a young boy 
of very good physical build. He was brought to this Hospital 
after going into the police headquarters in Baltimore and told 
them that he was a special representative of “President Roose¬ 
velt and an FBI agent. On addmission here the patient was dis¬ 
turbed and had to be put in seclusion where he remained 
for two days. After this he quited down and was 

420 permitted out on the ward. Since then he has been be¬ 
having very nicely. He was friendly and cooperative 

throughout this interview and spoke in a normal manner. He 
denied the statements made in the commitment certificates and 
denied having any auditory or visual hallucinations at the pres¬ 
ent time or any delusions of persecution, grandeur, wealth, 
power, or reference. He is fairly correctly oriented in all 
spheres with exception that he did not know the name of this 
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institution. His person identification is correct; memory for 
remote events is not very good; memory for recent events is 
fair; retention and immediate recall fair; mental arithmetic not 
so good and school and general knowledge fair; insight and 
judgment both fair. 

If patient’s statement about having smoked “reefers” is cor¬ 
rect then his temporary pyschosis may be attributed to this 
fact. At present he manifests no psychosis. However, for 
classification purposes the examiner believes that this is a case 
of Psychosis Due to Drugs (Marijuana). At present Reared 
up. Patient will be presented at Staff Conference in tfc.e near 
future for consideration of his eligibility for parole. 

(In handwriting:) 

Examination of this pt. was done on February 5th, 1941. 

Dictation copied—on February 16th, 1941. 

S/S J. E. F. 

421 Crownsville State Hospital 

Physician: Fish. Date: Feb. 17, 1941. 

Name: Lindsay, Roland J. Admission No. 710S. 

v 7 

STAFF CONFERENCE NOTE 

This patient is being presented at Staff Conference for con¬ 
sideration of bis eligibility for parole. Patient was questioned 
by Dr. M. Gross: 

Q. How many reefers did you smoke?—A. Only one. 

Patient denied the use of alcohol at any time. Q. I>o you 
remember what happened to you?—A. “I remember every¬ 
thing that happened since they put me in the cell in the police 
station.” (This apparently contradicts a previous examina¬ 
tion because at that time patient did not remember anything 
up to the time he was put in seclusion at this Hospital) 

Q. Do you remember when they put the handcuffs on jfou?— 
A. “Yes, sir.” Q. Why did they arrest you?—A. “I don’t 
know. I must have said something.” Patient is correctly 
oriented in all spheres. He says that he was in Maryland about 
a month prior to his admission to this Hospital. He claims 
that he was born in N. J. and had spent a lot of time i ti that 
State. He could not give the Capital nor the largest city in the 
State of N. J. He however knew the Capital of the U. 3. and 
the largest city in the U. S. In general the patient seems to 
have cleared up from his intoxication with the drug (mari¬ 
juana) and therefore parole is Recommended. 
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422 Cross-examination by Mr. Curran: 

Q. How long have you been connected with Crowns- 
ville, Dr. Gross? 

A. Since July 5,1940. 

Q. And you have had occasion to examine Lindsey yourself, 
have you not? 

A. This man has been examined by different doctors, and 
I questioned him during the staff conference. 

Q. Are you familiar with the use of marijuana? 

A. I read- 

Mr. Tyson. Just a minute, if you Honor please. I think 
this doctor was brought over here for the express purpose of 
presenting the records of the hospital. Now, if he intends 
to make this doctor his witness, all well and good, but I sug¬ 
gest that his cross-examination should be on the record of the 
institution. 

Mr. Curran. That is what the record shows, your Honor. 

The Court. I think this is proper cross-examination. 

Mr. Tyson. May we have an exception, if your Honor please? 

The Court. Yes. 

By Mr. Curran : 

Q. Are you familiar with the use of marijuana and its effects 
upon the user, Doctor? 

423 A. I read about it. My personal experiences are very 
small. 

Q. Do you know where it comes from? 

A. Yes. 

Q. Where? 

A. From hemp. 

Q. I mean, do you know where it comes from, what country 
it comes from? 

A. This country. 

Q. Is that all? 

A. It is grown here in this country. 

Q. I mean, where does the great bulk of marijuana come 
from? 

A. From the Orient. 

Q. Now, what effect would the use of smoking marijuana 
have on an average individual, can you tell me that? If you 
know, if you do not or you have not had any experience, just 
say so, Doctor. 

A. Certainly, I read about it. Marijuana can act in very 
different ways and cause visional and oratory hallucinations, 
can lead to crime in certain individuals. It seems to increase 
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the sense of rhythm and seems to have an effect on the $ensory 
perception. 

Q. Now, when Lindsey was discharged from Crowhsville, 
he was completed recovered, was he not? 

A. Yes. 

Q. Now, would you say, Doctor, that a person \^ho, as 
Lindsey in these reports that have been presented by 

424 the defense that you brought here, that he carried on a 
coherent conversation, that he was completely oriented, 

that he had completed the seventh grade in school, that his 
general knowledge and schooling were fair, that his insight and 
judgment both were good, that he was an imbecile? 

A. No; we did not say so- 

Q. Now, I am just asking you that question. You did not 
say that, but I am asking you that question. 

The Court. What was the question? 

Mr. Curran. The answer to my question was “no.” 

The Court. I did not catch your question. 

Mr. Curran. Oh, my question was. would be, this witness, 
the doctor who brought these records from the Crowtisville 
State Hospital- 

The Court. I did not catch the wording. 

Mr. Curran. Would you say he was an imbecile, aijid the 
answer was “no.” 

By Mr. Curran : 

Q. Now, would you say, Doctor, taking the records pf this 
hospital, in which the records disclosed Roland J. Lindsey 
carried on a coherent conversation, that he was orientec|, that 
he has finished the seventh grade in school, that his schooling 
and general knowledge were fair, that his insight and judgment 
were fair, was insane? 

Mr. Atkinson. I object. There has been no testi- 

425 mony that Dr. Gross himself personally examined 

the- 

Mr. Curran. Here is your record, I am taking it frorp your 
own records. 

The Court. The objection is overruled. You may ahswer, 
Doctor. 

Mr. Atkinson. Exception. 

My Mr. Curran : 

Q. Would you say that a man possessed of these qualifica¬ 
tions, coherent conversation, orientation, completing the sev¬ 
enth grade in school, school and general knowledge fair, in¬ 
sight and judgment fair, was an insane man? 
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A. No. 

Mr. Curran. That is all. Doctor. 

Redirect examination by Mr. Atkinson : 

Q. Doctor, do you personally know whether those things 
in those records are correct? 

Mr. Curran. Wait. I object. The defense is bringing this 
doctor in. Does he now want to impeach his own testimony? 

The Court. What is the purpose? 

Mr. Atkinson. My purpose is to show that these are purely 
hypothetical questions that the doctor is asked, and he did 
not make the examination himself- 

Mr. Curran. There is nothing hypothetical about the 

426 records here. 

Mr. Tyson. There is no indication in those records 
here that this doctor made this examination, and it is this 
doctor s opinion that the District Attorney is asking- 

The Court. Well, you can find out what the Doctor’s own 
personal knowledge of the defendant was. 

Mr. Curran. Well, they brought him here to produce these 
records to show what the condition of this defendant was- 

Mr. Tyson. Not the physical and mental- 

Mr. Curran. This witness is a defendant’s witness and after 
introducing and reading to the jury the complete records of 
the hospital, and bearing in mind that the defense in this case 
is insanity, or that he is an imbecile, and I asked the doctor, 
who is attached to the staff of the Crownsville Hospital, and 
who brought the records from the hospital here the two specific 
questions, if, what the hospital records show is true, would 
the defendant be considered insane or an imbecile, and the 
doctor has answered, no. 

Now, the defendant’s counsel wants to ask this doctor if the 
records that he has put in evidence are true- 

Mr. Atkinson. No, I am not asking that at all. 

Mr. Curran. You asked if the statements in the record 
are true. 

The Court. No, he has asked what the doctor himself 

427 knows about him personally, and I think he might ask 
that. 

Mr. Curran. If your Honor please, he did not say that. 

By Mr. Atkinson : 

Q. Will you answer that question, Doctor? 

Mr. Curran. Wait a minute. Does your Honor say that 
defendant’s counsel did not make this statement to the Doctor, 
as to whether or not the statements in those records were true? 

Mr. Tyson. Well- 
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The Court. I think he was trying to find out what the Doc¬ 
tor's personal knowledge of the defendant was. 

Mr. Curran. May I have permission to ask the reporter 
to read that back? 

The Court. Read the question. 

Mr. Curran. Oh, what he said, has he answered the pend¬ 
ing question. I would like the stenographer to read the objec¬ 
tion made bv counsel. 

_ v 

The Court. Let us hear the question that is pending now. 
(Question read.) 

The Court. Are you undertaking to attack those records? 
Mr. Atkinson. No, I am not attacking the records, I wanted 
to show- 

The Court. I will sustain the objection to that particular 
question. 

428 Mr. Atkinson. I will withdraw that question, jif your 
Honor please, and put it this way. 

By Mr. Atkinson : 

Q. Dr. Gross, did you personally examine the defendant 
Lindsey? 

A. Yes, sir. 

Q. Do you recall on what occasion?* 

A. During the staff conference. 

Q. That is on the date he was discharged? 

A. I cannot recall, I have to see the papers. 

Q. The staff conference is dated- 

The Court. Let him see the file. 

Mr. Atkinson. Sure. 

The Witness. The staff conference was on the 17th (Jay of 
February. Parole was on the 18th day of February, tlje day 
before he was paroled. 

By Mr. Atkinson : 

Q. And was that the first and only time you had seen the 
patient or examined him? 

Mr. Curran. I thought that counsel had finished witfi this 
witness, if your Honor please, and I do not know how far he is 

going to pursue this type of questioning- 

Mr. Atkinson. This is redirect. 

Mr. Curran. I have not finished my cross, yet. 

The Court. I think he may ask as to the doctor’s personal 
knowledge. 

429 By Mr. Curran : 

Q. You say you made the examination- 

The Court. Have you finished yet? 

4G0S31—42-14 
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Mr. Atkinson. I have not finished. I asked that question, 
and I was waiting for the Court to rule. 

The Court. I ruled that he might answer that question. 

Mr. Atkinson. Please read the question. 

Mr. Curran. May I finish my cross-examination before the 
defense’s redirect? 

The Court. You announced that you had finished. 

Mr. Curran. No; I made no announcement that I had 
finished. 

Mr. Atkinson. You certainly did. 

Mr. Curran. I finished my cross-examination until he in¬ 
sisted on asking this doctor the questions about this record. 

Mr. Atkinson. Well, on redirect we can introduce that. 

The Court. Well, you may recross, but this is redirect. 

Mr. Curran. I apologize, your Honor. 

Mr. Atkinson. Please read the question. 

(Question read.) 

The Witness. Probably not. We see patients frequently 
in the wards in making the rounds, and w^e talk to them, and 
no records are kept about that. 

430 By Mr. Atkinson : 

Q. Do you recall whether you inquired of him whether 
he had heard voices prior to this experience? 

A. Would you repeat that question, please. 

(Question read.) 

A. I do not recall that, but it is stated in the staff conference. 
We examine about five to ten patients during a staff conference 
and I would not recall every question. 

By Mr. Atkinson : 

Q. Now, the normal reaction of having smoked one reefer 
would wear off after a few days, would it not. Doctor? 

A. Your Honor, am I supposed to act as an expert or to 
give only direct evidence. 

The Court. I think these questions are proper and that 
you should answer them. 

The Witness. My personal experience is limited, and I could 
not say w'hich amount of reefers is necessary to produce a 
psychosis running over certain lengths of time. 

By Mr. Atkinson : 

Q. Would you state that one who had smoked—are you 
sufficiently informed to state that one who has smoked one 
reefer would recover within a few days, as in this case? 

A. No; I have not sufficient experience. 
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Q. Would you state that he would not recover] over a 

431 period of time? 

A. I have not enough experience. 

Q. Can you testify as to the effect of reefers on the normal 
person? 

Mr. Curran. I will have to object now, if your Honor 
please. He said he has not had sufficient experience to give 
an answer to that question. 

The Court. He may answer. 

A. As I said before, I have not had sufficient experience 
with acute cases of Marijuana. 

Q. And what kind of a case do you regard this one as? 

A. This case is diagnosed as a psychosis due to Marijuana. 

Q. Then I am talking about what kind of a case of Marijuana, 
was it acute or chronic, how would you describe it? 

A. I would not say, I could not answer that question. 

Q. Have you read Walter Bromberg’s book on the effects 
of Marijuana? 

A. No, sir. 

Q. Now, are you able to state. Doctor, the effects of Mari¬ 
juana on a normal person as distinguished from the effect upon 
a person with a psychosis? 

Mr. Curran. If your Honor please, I do not think^-I am 
going to object to this line of examination because it is not 
proper redirect examination. 

The Court. I do not think that question is proper. 

432 Does the report show the psychosis was due to Mari¬ 
juana? 

Mr. Curran. That is not what the report shows. 

The Court. I do not think that is a proper question. 

Mr. Tyson. May we have an exception. 

The Court. Yes. 

By Mr. Atkinson : 

Q. Now, Doctor, if I told you that since this patieht has 
been out on parole from your institution, that he hfc be¬ 
come involved in two serious crimes, and if I told yofi that 
since his confinement in jail he has had these hallucinations 
and he has had a run-in with the guard, and that he was 
obliged to be put in the hole, and he says that it was because 
these voices told him to do this, would you say that that is 
still the effect of Marijuana? 

Mr. Curran. I object. 

The Court. Yes; I will sustain the objection to that ques¬ 
tion. 
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Mr. Atkinson. Will you grant me an exception, your Honor. 

The Court. Yes. You called this witness to produce the 
records, and he testified as to them, and you cross-examined 
him on the things with respect to the record and now you 
are asking him this question, and I do not think it is proper. 

Mr. Atkinson. On cross-examination counsel asked 

433 him rather hypothetical questions and treated him as 

an expert witness- 

The Court. Well, but they all followed with the dates of the 
incarceration. Proceed. 

Mr. Tyson. May I make this observation, if your Honor 
please: That it is my opinion that on cross-examination the 
District Attorney made this witness his own witness because 
he did not stay within the scope of the direct examination, nor 
in its immediate environs, but he asked him question that 
would require the doctor to make statements as of his own 
information as distinguished from the information that he 
has been brought here to produce before the Court, and for 
that reason the District Attorney himself has made the doctor 
his witness, and I submit that we are entitled, on cross-examina¬ 
tion, on the basis of the examination brought forth by the 
District Attorney, that that is direct as distinguished from cross- 
examination— 

The Court. I am not able to agree with you, so I will adhere 
to my ruling. 

Mr. Tyson. May we have an exception. 

The Court. Yes. 

Mr. Atkinson. Nothing further. 

Recross-examination by Mr. Curran: 

Q. I would like to ask you another question. Doctor. 

434 You replied to a question just propounded by defendant 
counsel that you yourself made an examination of the 

defendant Roland J. Lindsey, is that correct? 

A. Yes. 

Q. As the result of the examination that you made. Doctor, 
would you say that the defendant Lindsey was an imbecile? 

A. No; I never did say so. 

Q. No; you did not say it. I am asking you that, would you 
say that he was an insane man? 

A. No. 

Mr. Curran. That is all. 

Redirect examination by Mr. Atkinson: 

Q. Doctor, what history did you get from this patient at the 
time you examined him? 
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A. The history according to the commitment certificates 
from Dr. Ogden and Dr. Knapp. 

Q. Did you get any personal history after he came to the 
institution yourself? 

A. Yes; as stated in the staff conference notes indicate where 
the examination was made. 

Q. And the staff conference room is the only room in which 
you examined him, isn’t that so? 

Mr. Curran. That is not what he said, if your Honor please. 
The doctor testified a few minutes ago that the 

435 staff conference was not the only kind that he examined 
the defendant. 

The Court. I think you have covered that phase of the 
evidence. 

Mr. Curran. Yes. 

By Mr. Atkinson : 

Q. Now, as a result of your personal examination, Doctor, 
did you go into his history, with this defendant heret 
A. Yes; I did, I asked him about reefers. 

Q. Did you ask him anything else about his background and 
history? 

A. What I asked him is stated in the staff conference note 
that you read. 

Q. Did you ask him about his parents, when they died? 

A. No, sir. 

Q. Did you inquire what he had done since the deadi of his 
parents? 

A. No, sir. 

Q. Did you inquire as to the extent that he went to ^chool? 
A. No, sir. 

Q. Did you inquire if he had suffered any or was a victim 
of any form of hallucinations? 

Mr. Curran. If your Honor please- 

The Court. I think the doctor gave us the extent of any 
inquiries that he made in the staff reports, and the staff reports 
have been read in evidence. 

436 Mr. Curran. I have another ground, if your Honor 
will hear me. I think that counsel is bound by the 

answers of his own witness, and now, if he is attempting to 
impeach this witness, he has not laid a proper foundation, 
and I object to this line of questioning. 

Mr. Tyson. If your Honor please, this doctor has testi¬ 
fied— 

437 The Court. Is there a question pending? 
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Mr. Curran. Yes; there is, your Honor. I objected to the 
question about which he asked whether the defendant had any 
hallucinations. 

The Court. I supposed that he has told you that what v/as 
asked was contained in the staff report. 

Mr. Tyson. If your Honor please, I think he said he made 
an personal examination of this man not within the confines 
of any staff meeting, and that is what w’e are questioning him 
on now, upon the basis of this personal examination he has 
made, and he made the statement to the District Attorney that 
he did not think he was an imbecile and we are trying to 
find out now* the history, these things that he himself, as the 
result of his personal examination—how he came to any such 
conclusion or any conclusion. 

Mr. Curran. Does counsel question the accuracy of his 
own witness’ testimony? 

The Court. Let me have the question that is pending now. 

(Question read.) 

The Court. You may answer. Doctor. 

The Witness. I am unable to answer. 

By Mr. Tyson : 

Q. Did you give him any tests to determine his mentality, 
his mental age? 

438 A. No; I did not. 

Mr. Tyson. That is all. 

Mr. Curran. That is all. 

The Court. Is that all of the doctor? Thank you very much, 
Doctor. Now, may the Doctor be excused, or do you wish him 
to stay? 

Mr. Curran. I want those records. 

The Court. Doctor, can you leave the records with the Clerk 
until the trial of this case is over, and then they will be returned 
to you? 

The Witness. Surely. 

* * * * * 

Thereupon Dr. Frank N. Ogden, a witness called on behalf 
of the defendant, having been first duly sworn, testified as 
follows: 

439 Direct examination by Mr. Tyson: 

Q. Dr. Ogden, where do you live? 

A. 2701 North Calvert Street, Baltimore, Maryland. 

Q. Did you graduate from any medical school? 

A. From the University of Maryland Medical School. 

Q. When, Doctor? 
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A. In 1917. 

Q. Yes. 

Mr. Tyson. Is there any question about his qualifications? 
(No response.) 

By Mr. Tyson : 

Q. Did you take up any particular study in medicine, any 
particular branch? 

A. I interned in psychiatrical work, and since then ([ have 
been doing a good bit of committing work for the insane for 
the Department of Public Welfare. 

Q. For about how many years, Doctor? 

A. For about 18 years. 

Q. Have you testified in court relative to—as an alienist? 
A. No, sir. 

Q. As far as the State of Maryland is concerned, ybu are 
on the Board of Mental Hygiene? 

A. No, sir; I am one of the committing physicians called 
by the Department of Public Welfare. They have a 

440 list of them, and they call them when they need them 
in emergencies. 

Q. You are connected with a hospital? 

A. Yes. 

Q. What hospital, Doctor? 

A. University Hospital, Maryland, and South Baltimore 
General. 

Q. In what branch of the hospital? 

A. In medicine. 

Q. General medicine? 

A. General medicine; yes, sir. 

Q. What other experience have you had in psychiatry? 

A. No other experience. 

Mr. Tyson. I submit him, if your Honor please, as the com¬ 
mitting doctor for the Board of Mental Hygiene of Baltimore, 
as an expert in that field. 

Mr. Curran. I do not think the doctor is qualified. 

The Court. I do not think we have enough—you can ask 
what he did in connection with the commitment of this man. 
Mr. Tyson. I see. 

By Mr. Tyson : 

Q. Doctor, calling your attention to the 30th day of Janu¬ 
ary of this year, were you called to make an examination of one 
Roland J. Lindsey? 

A. Yes. 

441 Q. Where? 

A. At the Southwestern Police Station on Pennsyl¬ 
vania Avenue, in Baltimore City. 
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Q. Did you make that examination? 

A. Yes. 

Q. As a result of that examination, did you prepare a com¬ 
mitment certificate? 

A. Yes. 

Q. And on that certificate did you state the reason for your 
action ? 

A. Yes. 

Q. I show you this copy and ask you if you can identify 
it. 

A. Yes. 

Q. What is it? 

A. That is a legal form of the Board of Mental Hygiene 
of Maryland for commitment certificates—physician’s cer¬ 
tificates of commitment. 

Q. The information that is upon this certificate, Doctor, 
did you give? 

A. I did. 

Q. "Will you state just what that was, that examination? 

A. The examination—you mean how I was called, and what 
happened? 

Q. That is right. 

A. On the morning of January 30th, I was called by the 
Department of Public Welfare to go to the Northwestern 
Police Station to examine a man for commitment who they 
thought was insane- 

Mr. Curran. Who they thought? 

The Witness. The police thought was insane. I arrived 
at the police station that morning and found this man had 
been locked in a cell. I asked the desk lieutenant if he 
442 knew anything about him, what history they had of 
him, and the only history was that he came- 

Mr. Curran. I object to anything that the police told this 
man. 

The Witness. Well, the history I received was that the man 
had come to the police station- 

Mr. Curran. I object. 

The Court. I think that is all right, that is in evidence, 
that certificate. 

Mr. Curran. The certificate is not in evidence. 

Mr. Tyson. Oh. yes; the whole thing is in. 

Mr. Curran. Dr. Knapp’s certificate was the one that was 
read to this jury. 

Mr. Tyson. This is all part of the record. 

The Court. You did not object- 

Mr. Curran. Very well, I withdraw the objection. 
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The Court. Very well. 

Mr. Tyson. Will you finish your answer, Doctor. iWhat 
did he say? 

(Record read.) 

The Witness (continuing). That he had come to the police 
station and shouted that he was a detective from the F. B. I., 
and had been sent there by President Roosevelt to get some 
names. 

By Mr. Tyson: 

443 Q. As a result of that information did you question 
the defendant? 

A. No, I then questioned the defendant in his cell, that 
■was the only history that I had received; they had arrested 
him because they felt like he was- 

The Court. Do not tell us why or how they felt. 

The Witness. They arrested him and I questioned Lindsey 
in his cell. 

By Mr. Tyson : 

Q. As the result of that questioning, did you get any in¬ 
formation? 

A. Lindsey told me that he—repeated that he was a (detec¬ 
tive from the F. B. I., that he had been sent by President 
Roosevelt and that he heard voices shouting at him, an< 
he saw imaginary people about him. On the strength < 
examination, or due to this type of examination, I fel 
he was commitable to an insane hospital and I wrote th< 
mitment certificate. 

Q. Did you inquire as to his activity in the precinct, w] 
he threatened anybody, or anything of that sort? 

A. He had threatened the turn-key, who was watching 
he had threatened him, that was the only one that I foun 
he had threatened. 

Mr. Tyson. Your witness. 

444 Cross-examination by Mr. Curran: 

Q. Are you a psychiatrist, Doctor? 

A. No, sir. 

Q. Are you an alienist? 

A. No, sir. 

Q. Do you belong to the American Psychiatric Association? 

A. No, sir. 

Q. Are you a member of the American Board of Neurology 
and Psychiatry ? 

A. No, sir. 
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Q. As a matter of fact, under the Maryland law, Doctor, any 
physician who has practiced over five years can sign these com¬ 
mitment certificates, isn’t that right? 

A. Yes. sir. 

Mr. Curran. That is all. 


445 Frederick P. Watts, a witness produced on behalf 
of the defendant, having been first duly sworn, testified 

as follows: 

Direct examination by Mr. Tyson : 

Q. Your name is Dr. Frederick Watts? 

A. That is right. 

Q. Dr. Watts, what position do you hold; what is your 
work? 

A. I am Assistant Professor of Psychology at Howard 
University. 

Q. What schools did you graduate from? 

A. I received the A. B. Degree from Howard University, 
and also the Master’s, then I attended the University of Chi¬ 
cago; I received the P. H. D. Degree in Psychology from the 
University of Pennsylvania. 

Q. Do you belong to any psychological associations? 

A. I am an associate member of the American Psychological 
Association. 

Q. You have testified before in this court as an expert? 

A. I have. 

Q. As an expert on psychology? 

A. I have. 

Mr. Tyson. Is there any question as to his expert¬ 
ness? 

446 Mr. Curran. No. 

By Mr. Tyson: 

Q. Dr. Watts, did you ever have occasion to examine Roland 
J. Lindsey? 

A. I did. 

Q. In what respect? 

A. I examined him to determine his mental level. 

Q. Where was this examination had? 

A. I gave him the examination at the District jail. 

Q. When? 

A. October 1st. 

Q. Of this year? 

A. This year. 
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Q. What sort of test did you give him, Doctor? 

A. I gave him the Standard Revision of the Benet- Scale 
Form L, and also the Healy Pictorial Completion test. 

Q. Will you give the results of those tests to the jury?' 

A. On the Benet scale the individual had a mental age of 
five years and eight months. That gave him an I. Q. of 38. 
According to the interpretation then of the test results, the 

individual is mentally deficient- 

Q. (Interrupting). As a result of these tests- 

A. (Interrupting.) Then there is the Healy Completion also 
that I gave. The Healy Completion is a performance test. 
The Healy Completion does not even require that the examinee 
be able to read and write. The norms for this test go down 
to the seven-year level. All I can say regarding that 

447 test is, the individual was below the seven-year level; 
just how far below the seven-year level he would have 

gone if the test had been standardized at lower levels. I do not 
know', but he was below the seven-year level of this Healy 
Pictorial Completion. 

Q. As a result of these examinations. Doctor, did yoii come 
to some understanding in your own mind that you could lender 
an opinion as to his mental age? 

A. Yes; he has a mental age of five years and eight months 
according to the one test, and his mental age is below seven 
years on the other test. 

Q. How* would you classify him, Doctor, in the classification 
of a psychologist? Would you call him a normal individual? 
Mr. Curran. Not what you would call him. 

By Mr. Tyson: 

Q. As a result of your examination, in what class wou!'d you 
call him? 

A. According to the examination, he is an imbecile. 

Q. An imbecile? 

A. Yes. 

Q. How would you charactize the behavior of an imbecile 
as to things ordinarily? 

A. Well, the imbecile is socially incompetent; he is no|t able 
to make an adequate living for himself. Then too, j these 
imbeciles are very often unable to control I their 

448 impulses. You see, the imbecile has the mind of a 
child—his intellectual is that of a child, but alon^ w’ith 

this child’s mind, I might say, these individuals, if a|dults, 
have impulses of adults, they seem to be unable to exercise, 
very often, intelligent control over these impulses. 

Mr. Tyson. Your witness. 
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Cross-examination by Mr. Curran : 

Q. Is it your opinion, Dr. Watts, that Roland J. Lindsey 
is an imbecile? 

A. That is my opinion. 

Q. And for how long has he been an imbecile? 

A. All his life. 

Q. Would you say Dr. Watts, that a man who carries on a 
coherent conversation, who is perfectly oriented, who has a 
schooling through the seventh grade, whose schooling and ed¬ 
ucation is fair, and whose insight and reasoning power affair 
is an imbecile? 

A. Of course, that depends really on what you mean by the 
term- 

Q. (Interrupting.) Can you answer the question? 

A. I cannot answer that until you- 

Q. (Interrupting.) You cannot answer it. 

A. May I just understand your question? 

Q. Didn't you understand my question? Let me repeat it. 

Lindsey has been an imbecile since birth? 

449 A. That is correct. 

Q. Now, I ask you this hypothetical question, if a 
person was perfectly oriented, who carried on coherent con¬ 
versations with other people, who went through the seventh 
grade of school, whose education and schooling were fair and 
whose mental insight and reasoning powers were fair, would 
that person be an imbecile? 

A. I will have to take those points up one by one. You 
don't mind repeating them from time to time? 

Q. No. indeed. 

A. First of all. with regard to orientation, I take it by that 
you mean the individual has temporal orientation, and some 
idea of time, he has orientation.regarding himself, that is. he 
knows who he is. An imbecile could be oriented in that way 
inasmuch as a child of five years and eight months could be 
oriented in that way, and probably even more so because of 
his greater experience. 

Now, regarding coherent conversation. Imbeciles are cap¬ 
able of carrying on a coherent conversation, even more capable 
than the individual I examined. This individual is not only 
an imbecile, but he is not a very high-grade imbecile. There 
are various degrees of imbecility. 

The next question, as I remember, was regarding fair educa¬ 
tion. I am working now on a Sub-Committee on the National 

Research Council. We examine selectees who are 

450 suspected of being- 

Q. (Interrupting.) No, no. 
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Mr. Tyson. Don’t you think he is entitled to answer? 

Mr. Curran. He is an expert. 

The Court. If he can answer the question yes or no, he 
should do so, then make an explanation. He is simply dis¬ 
cussing each part and he has not answered the question, and 
I don’t know whether he intends to answer the question. 

451 By Mr. Curran: 

Q. Can you answer it? 

A. I will say yes. 

Q. He is still an imbecile? 

A. He is still an imbecile. 

Q. Do you remember the rest? 

A. I remember the rest. 

Q. Could an imbecile go to the seventh grade in school? 

A. It depends upon what seventh grade he goes through. 
There are different standards. 

Q. You understand when I speak of the seventh grade in a 
grade school, don’t you? 

A. Yes, but there are different seventh grades. Seventh 
grade here in Washington is probably unlike the seventy grade 
for Negro children in some other place. 

Q. You say the seventh grade in Washington is not the sev¬ 
enth grade for Negro children? 

A. I did not say that; I said that seventh grade for Negro 
children here in Washington, of course, I think is the same 
as for the whites, but would perhaps be unlike a seventh! grade 
for Negro children in many parts of the south. 

Q. Would you say that an imbecile could go through the 
seventh grade in the State of North Carolina? 

A. Probably so. 

Q. Would you say that an imbecile was capable of 

452 saying where he was born and what was the date of 
his birth? 

A. I believe that an imbecile is, in a number of instances. 

Q. In a number of instances. Will you differentiate;? 

A. I had to differentiate, because, as I have said before, there 
are degrees of imbecility. 

Q. Would you say that a man was an imbecile if hq went 
to a state institution for the insane and knew what tiine he 
arrived there, and what day of the week it was, and what day 
of the month it was, and the exact date that it w*as? 

A. It is possible for him to be an imbecile and still kno^ those 
things—that is possible. 

Q. How is an imbecile in mathematics? 
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A. Well, he is not very good in mathematics. He probably 
could know certain elements of arithmetic. 

Q. Could he solve four times eight correctly? 

A. Yes, sometimes he can. 

Q. And six plus eight? 

A. May I give some explanation of what I am saying? When 
we give the psychological test, w'e give the individual a number 
of tests. Some he solves correctly and some he does not. I 
think I have here some of his—I don’t remember now just 
offhand just how much arithmetic I gave him on the test. 

Q. Well, wmuld you say that a man is an imbecile who knew 
what Christmas Day was, and why we were celebrating 

453 Christmas, that an imbecile knew there were 365 days 
in one year and 366 days in Leap Year, and that he 

knew what George Washington was and Abraham Lincoln—is 
an imbecile capable of all of that? 

A. Not very likely. 

Q. I read you a letter, that has been put in evidence, Doctor, 
addressed to the director or the superintendent of Crownsville 
State Hospital, Crownsville, Maryland. 

“Dear Sir: 

“Messrs. James G. Tyson and Richard R. Atkinson, attorneys 
at law of 615 F Street NW., Washington, D. C., have been ap¬ 
pointed by the Criminal Court now in session to defend me on 
the charge of rape and assault with intent to kill. It is neces¬ 
sary that they have certain information in your records rela¬ 
tive to my confinement at your institution for purposes of 
observation in order that they may make proper defense, there¬ 
fore I am herewith authorizing and requesting that you give 
them access to your files for that purpose. 

“(Signed) Roland J. Lindsey.” 

Could an imbecile write such an intelligent letter as that? 

Mr. Atkinson. I object, your Honor, to the question—I 
withdraw the objection. 

454 The Witness. Absolutely not. An imbecile could not 
write such a letter. 

By Mr. Curran: 

Q. An imbecile, Doctor, never goes backward in his mental 
age—it is always the same level, it is not, from the time he is 
born? 

A. No. 

Q. Am I wTong? 

A. You are wrong. 

Q. Will you explain it to me; I am not very familiar with it. 

A. You see, the mental age increases probably for the first 
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sixteen years of an individual's life—that is a person mtaht be 
an imbecile and say at some time in his life he would have 
a life of one year and a mental age of two years. As he grows 
older, the chronology of. age increases and his mental age is 
going to increase also, until he is somewhere around fifteen or 
sixteen years of age. 

Q. You say if he has a mental age of two or three, thal as he 
grows older his mental age increases? 

A. That is right. 

Q. What will it increase to? 

A. How far will it increase? That depends upon the in¬ 
dividual, but it will increase until he is around fifteen d>r six¬ 
teen years of age. We cannot say exactly, but it is the I. Q., 
which is the ratio which we use that has a certaih con- 

455 stancy—there is a certain constancy about the I. Q. 

Q. Once it reaches that certain mental age, it never 
goes backwards? That is what I tried to ask you. Suppose 
at the age of five he has a mental age of two. you say that in¬ 
creases until he has reached the age of fifteen? 

A. That is right. 

Q. Then what would that increase to? If he had a mental 
age of two at the age of five, what would it increase to when 
he reached fifteen? 

A. The mental age of the two at the age of five, would 
give him an I. Q. somewhere around—well, about 60 some¬ 
thing, or the mental age would probably be around about seven 
or eight years, which is the level when he became an adylt. 

Q. Once he reached the high peak of the seventh or qighth 
year, it never goes down again? 

A. I would have to say this, he never goes down unless there 
is some sort of disease. You see, in the case of amentia, a 
person is born with deficient intelligence, or he become|s de¬ 
ficient in intelligence at a very early age, but we have also what 
is known as dementia, that is a person that might have sufficient 
intelligence, but because of a psychosis or because of injury of 
some sort, he might lose some of the intelligence which he' does 
have, and it would be dementia along with amentjia. 

456 Q. Anyway, it is your testimony, as I understand it, 
Doctor, that a person who can conduct a coherent! con¬ 
versation, who is oriented, who has finished the seventh ^rade 
in school, whose schooling and general knowledge is fair and 
whose insight and judgment are fair, is an imbecile? 

A. He can be an imbecile. 

Mr. Curran. That is all, Doctor. 
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Redirect examination by Mr. Tyson : 

Q. Doctor, did you inquire of Lindsey how far he went in 
school? 

A. Yes, I did. 

Q. What was his answer? 

A. He told me he went to the fifth grade; he completed the 
fourth grade. 

Q. A person of his intelligence, if asked that question several 
times, would he be likely always to say that he finished the 
fourth grade? 

A. Well, I believe if he were telling the truth about it, I 
think he would. 

Mr. Tyson. That is all. 

Mr. Curran. Thank you, Doctor. 

457 Mr. Tyson. We will call Dr. E. Y. Williams. 

Dr. Ernest Y. Williams, a witness called on behalf of the 
defendant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Tyson : 

Q. Dr. Williams, are you a graduate of a medical school? 

A. Yes, sir. 

Q. What school? 

A. Howard University. 

Q. Doctor, have you taken any other course? 

A. Yes, sir. 

Q. What course? 

A. In 19301 took a post-graduate course at Howard Univer¬ 
sity and worked at St. Elizabeth’s, under Dr. Kaufman, and 
then I got a scholarship from the Rockefeller Foundation 
through the General Educational Board to do two years, one 
year at Columbia and one year between Cornell and Bellevue 
Hospital. 

Q. What was that work; in what field? 

A. Neurology and psychiatry. 

Q. Doctor, have you testified before in court as an expert 
witness? 

A. Yes. 

Q. In this court? 

A. Yes. 

Mr. Tyson. Any objection to his qualifications? 

Mr. Curran. No. 

By Mr. Tyson: 

458 Q. Doctor, did there come a time when you examined 
the defendant Lindsey? 




ROLAND J. LINDSEY VS. UNITED STATES 223 

A. I beg your pardon. 

Q. Did there come a time that you examined the defendant 
Lindsey? 

A. Yes. 

Q. Who requested you to go down there, Doctor? 

A. I think I was called by somebody from the District 
Attorney’s office. 

Q. From the District Attorney’s office? 

A. I think so. 

Mr. McCarthy. I think that should be made clear, that this 
doctor was called by the District Attorney’s office at the re¬ 
quest of the defendant to the court, so that there will be no 
understanding that this doctor was called by the District At¬ 
torney’s office. 

Mr. Tyson. I do not think that impression was to be given, 
if your Honor please. As a matter of fact, we got together 
and decided each to have an alienist and the District Attprney 
was kind enough to call both alienists. 

Mr. McCarthy. That is satisfactory. 

By Mr. Atkinson: 

Q. Doctor, did you make an examination? 

A. Yes. 

Q. Will you tell the Court the complete study you made in 
this case? 

A. The defendant Roland Lindsey- 

459 Q. Speak up loud, please, Doctor. 

A. The defendant Roland Lindsey, negro, abou t five 
foot ten, weighing about 185 pounds, was examined by ne at 
the District jail on three different occasions last week. The 
charge, as far as I could find, was that he was charged with 
raping a woman and injuring her male companion. 

The version of the defendant was as follows: He said that 
he spent the previous night in Alexandria, Virginia, ir the 
hoboes quarters, wherever that was. He got some money £rom 
them, bought some goods that evenings and was on his way 
to Baltimore. He thought, as he reached New York Avinue, 
where the bridge was, that he would cut down on the tracks 
and get a train there, but that when he talked with the hoboes 
there, they advised him against going on the space b^ the 
track and to take a short cut through the woods. 

He followed this suggestion which he said they told him would 
bring him out on Virginia Avenue. I think he meant West 
Virginia Avenue, and that he would get the train at that Dbint, 
where they told him that the train slowed up. 

450S31—42-15 
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On his way through the woods he said that he saw a man and 
a woman having sex relationship, and he stood by and looked 
at them for a long time. The man saw him first and came 
over to him and he demended something from them or else he 
wmuld tell. 

460 I asked him “Tell whom/’ and he said he did not 
know. He said the woman told him—and I think he 

meant relations—that they always cost $5 for this sort of thing, 
and the soldier said he had only 15 cents. There ensued an 
argument for a while and he said the soldier insisted that he 
had only 15 cents, and he said he was just kneeling down on 
his knees, the position he had been in looking at these people, 
and then he said “In such case I am going to report you.” 

Then he said the woman said, “Is that you, Lester?” And 
then he turned around and looked in her direction and made 
to go in her direction when the soldier hit him and he said 
I whipped him. He said following that she told him not to 
say anything about what had happened and he said “If you 
will give me what you gave him I won’t say anything,” and 
he said she kept her promise and then he went on through 
the woods and caught the train for Baltimore. 

The next afternoon he said—he said he spent Sunday night 
in Baltimore and the next afternoon a white man gave him a 
ride in his car, and before coming or about coming to the Dis¬ 
trict line the police met him there and asked him a few ques¬ 
tions, they asked him if his name was Lester and he said his 
name was Roland and they said, “Then you are not the fellow 
we are looking for” and let him go, and he went along, and the 
next afternoon he said he was arrested. 

461 When questioned about the razor blades he is alleged 
to have had. he said, “Oh, all of us when we walk on the 

tracks, carry something to protect ourselves for, we never fight 
anybody.” 

When questioned as to how he knew this woman or how the 
woman knew him, rather, he said that he had worked at the 
Royal Crown Bottling Company on New York Avenue and 
that he wanted a room for the night, and he went over towards 
a high building near Childress Street, and I implied that this 
was the building of Sears, Roebuck & Company. 

I know for a certainty that that is the only high building 
in that neighborhood, and he said that when he got there he 
saw this young woman and he asked where the colored people 
slept, and she pointed out—he mentioned that while he w*as 
in the area looking for a room a couple of days later he met 
her again, and he said he knew her and her address and he gave 
them both to me. 





ROLAND J. LINDSEY VS. UNITED STATES 


225 


I asked him as to whether he knew of the indignation groused 
by attacks by both white and colored men, as stated in thk news¬ 
papers, and he said he did not because he had seen no news¬ 
papers, and he did not read anything and had never heard it 
discussed where he was. He showed no remorse, his reaction 
being that he had caught these people in the act, and the girl 
had paid him off and the soldier got wise to ijt and 
squealed. 

462 For a complete study it was necessary for us to get 
much more information in this case than was pjossible 

to get from this—from the defendant, so I had to get thejassist¬ 
ance of the two lawyers for the defendant to see what additional 
material could be unearthed so that we could get a concise or 
comprehensive picture of this particular individual. The com¬ 
plete study, however, as best I could get it, showed thkt this 
individual was the oldest of three children. His brother, he 
thinks, is in the Army. He is not sure about that, but he said 
he heard something that his brother was in the Army and he 
does not know where his sister is. His mother died, he said, 
when his brother, who was last, was a little baby and fie did 
not know how old his father was, but as best as he could,figure 
that it was about ten, eleven, or twelve years, and that after he 
died he went to stay with his grandparents, but he never liked 
it there, so he never stayed there very long. 

He said he, however, stayed there. He admitted tfyat he 
did not like school, he did not get his lessons, was always in 
fights and that the kids never played with him. 

With this sort of information we tried, as best we bould, 
to contact a teacher in North Carolina, and we got in touch 
with her. There were some records, and we got that informa¬ 
tion from her- 

Mr. Curran. I object. 

463 The Court. Suppose you come to the bench. 

(Side bar conference as follows:) 

The Court. What is your objection? 

Mr. Curran. I object to any information that he is going 
to tell now from the witness stand that someone in North Caro¬ 
lina told him. I do not object to him giving his conclusions 
or his opinions as a doctor from receiving certain information 
from the individual- 

Mr. Atkinson. That is what he is doing. 

Mr. Curran. No; he started to say- 

Mr. Tyson. We do not have any objection to the entire in¬ 
quiry that this man made, and it is for the jury to determine 
whether or not he was sane, and so far as any admissions on 
the part of Lindsey, that he did the act- 
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Mr. Atkinson. In other words- 

Mr. Tyson. Wait a minute, let me finish. I take it that 
the alienist can have full scope and that he can state whether 
this man had a psychosis or not. I have no objection, and 
I had no indication that the District Attorney was going to 
object in any way about where this evidence came from, and 
especially that he had the records from Crownsville- 

Mr. Curran. You brought the records here from Crowns¬ 
ville. 

Mr. Tyson. He said he did not have permission to 
464 examine the records from Crownsville, and he only had 
the information that he received from Crownsville, and 
I think if we are limiting the scope of the examination—I think 
this limiting of the scope, the examination should not be ham¬ 
pered in such wise that it could not possibly be full. 

Mr. Atkinson. It is my understanding of the law that this 
type of report is admissible, that the evidence is admissible, 
and the only purpose and the one purpose is to show the 
basis of his findings on what he had before him. 

The Court. I think that statement by a doctor, where a 
man has gone to him for advice and treatment, on the theory 
that he is desirous of getting treatment or for probably finding 
out the truth are not admissible, but this is a case where the 
defendant was simply being examined for the purpose of having 
his mental condition determined. You do not contend that 
he can testify to anything except what he found and used as 
the basis of his findings. 

Mr. Atkinson. Only as the basis of his findings, that is all. 

The Court. I do not think, so far as the statements of other 
persons are concerned, who are not subject to cross-examina¬ 
tion, can be put in evidence for that purpose. I think we have 
gone as far as we ought to in permitting the statements of the 
defendant himself to go in, so I will sustain that objection, and 

I do not think you ought to- 

***** 

467 The Court. Well, I still have the right, over objection, 
to allow a lot of his testimony to go in, but I will sustain 
the objection at the present time, and if you want to get a wit¬ 
ness here you had better get busy so that the witness can be here 
by tomorrow. 

Mr. Tyson. All right. 

Mr. Atkinson. Do I understand your Honor has sustained 
the objection? 

The Court. Yes. 
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Mr. Atkinson. Will you grant us an exception to that? 

The Court. Yes. 

By Mr. Atkinson: 

Q. Doctor, will you state the sources of your information 
and your conclusions based on your study? 

A. You mean continue? 

Q. Yes, please. 

468 Q. Leaving out what the teacher told you, what do 

you come to next? j 

A. As far as I could find from the defendant he got]as far 
as the fourth grade. About that time his father died and 
he left school. At best as he could determine he left home 
about 12 or 13 for what he called the road, a term used fre¬ 
quently by tramps and hoboes when starting on the road, they 
use the term road. This took him as far southwest as f exas, 
northwestern Indiana and north to New York. 

He never worked at any place long; he always stayed a few 
days or sometimes a few weeks, and he left. In some capes he 
said the job was too hard, and presumably he meant mentally. 
In others he said the work was too steady. I asked him why 
he left and he said “Just left, that is all.” 

As to where he slept, he said he slept from place to pljice, if 
he had money he would get a room, if he had none he would 
sleep where he was. The best job he had was where he got 
S30 a week, and he worked there one week and then left. Most 
of the time he earned about $12 to $15. He said he has never- 
saved any money because he never had anything to save. When 
out of work and money he said he would pick up things 

469 where he could until he found something. He never was 
satisfied with any job and never did like any 

particular job. - 

As far as his health was concerned, he said he neve:* -was 
sick and had never been operated on. He had suffered some 
severe injuries. On examination it was found that he had a 
scar over his left scalpula about six inches long as the result 
of a fight. He had scars on his right forehead and on his hands 
from knives and razors and he gave a history of being stricken, 
and he said he was hit one time with a baseball bat in a fight, 
and he said he had been beaten up several times in jail, by 
whom he did not say. 

He also gave the history of headaches and dizziness and he 
said that at 12 or 13, about the time he started on the road, 
he started having spells. With the other physician whb was 
with me we tried, as best we could, to find out what these 
spells were and we had difficulty in finding out what they were. 
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I investigated more about these spells and found that they 
were not epileptic spells, but were rather hallucinary experi¬ 
ences, what we call hearing voices. He said these voices told 
him what to do and where to go and he said the voices sounded 
as real as mine sounded to him, that he usually carried out 
what those voices told him to do, some of them did not turn 
out to be so good, he said, and others he said he could not do 
because he was not near where he could carry them out 

470 while on still others when the voices did not sound just 
right to him, he did not do it. On further study I found 

what we call hysnogogic hallucinations; he had what we call 
hysnogogic hallucinations, which are a sort of twilight sleep, 
which he said made him feel as though he was floating down 
from a building. 

The next day he said that a voice told him that he should 
go up on top of the building and fly down, but he thought that 
was silly and he did not do it. He said on another occasion 
the voices told him to kill himself and he could not do that. 
From his dream life we found that he had several different 
symptoms, and that he saw’ visionary people in front of him. 

In January of 1941, this year, soon after being released from 
prison in Delaware, where he had just served a three months’ 
term, he came to Baltimore. There the voices told him he w^as 
a secret service man. He thought that w*as silly but then they 
told him that President Roosevelt wanted him in the secret 
service and to go to the police station as soon as possible. This 
time he obeyed the voices and w’ent down to the police station 
and he does not know w’hat happened after that. 

Some time after he said that he found himself in Crowms- 
ville. The report we got from the doctors in Baltimore City 
said he w’as supposed to have fought Joe Louis and in one 

471 of his statements at the police station he said that the per¬ 
son that sent him there, and he said that people were 

after him and tried to make him do things. 

From the report I got he was parolled for one year after 
being released from Crownsville. Since that time he said he 
has been back to North Carolina, New Jersey, Virginia, and 
Maryland, and in Washington. 

WLen arrested he gave a rather bizarre account. First he 
said he lived in Alexandria, and he said he lived with the boys 
and he did not pay any rent, and wre found that was because 
he was in the hobo quarters and, naturally, there was no rent 
to be paid there- 

By Mr. Curran : 

Q. What was that again, Doctor, excuse me, I did not hear 
w’hat you said about paying rent. 
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A. He said he lived with the boys in Alexandria- 

Q. Yes. 

A. And we asked him why and he said because theife was 
no rent to be paid. Upon questioning him further we found 
that it was in the hobo quarters that he stayed, and ^hat is 
why there was no rent to be paid. 

Q. What kind of quarters? 

A. Hobo quarters; tramp quarters. 

Q. Oh, hobo quarters, and he stayed there because he [would 
not have to pay rent? 

A. He said, however, he lived in Baltimore,! slept 

472 in Alexandria, and worked in Washington. 

Since being in the District jail he said that he had 
several spells, and those are what I termed those hall^icion- 
ary episodes. He said they told him to do all sorts of things, 
but what he would not tell. However, he said if he talked 
they told him they would get off easily, but that probably 
was a wishful thought. 

They told him if the guards came by he should do things, 
and he said that when a certain guard passed they said ‘'There 
he is now,” and he said he cursed the guard and he was 
promptly placed in the hole. 

As far as mental habits, his mental reactions and habits are 
concerned, he said he had never been to church, never since 
he has been a baby. How long that is he did not know, he 
does not go to the movies, does not drink, does not shoot dice. 
He plays poker now and then, but never wins much, j 

We gave him two simple tests, what we call the sharjc test 
and the cowboy test. In the shark test the story was some¬ 
thing like this, he was told that the Governor of Indiana 
had a son who was an officer who worked on a boat in the 
Indian Ocean, and that he fell overboard, and that a life pre¬ 
server was thrown to him, and before he could be rescued a 
shark came up out of the water and ate him up. We asked 
him to repeat that story and he difficulty remem- 

473 bering any part of it. 

Next we gave him what we call a cowboy story. 
These stories were taken from Dr. Watts’ textbook on psy¬ 
chiatry, and this is the cowboy story we told him, t|iat a 
cowboy was supposed to have gone to a store and bought new 
clothing and he had a dog outside, and when he came back out 
the dog did not know him and the dog began barking, so he 
went back in the store and took his new clothes off and put 
his old clothes on and dog knew him, but he could not recall . 
the story, he thought it was fairly simple. He was asked slx 
by nine and six by four and he could not recall that. He 
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was given four numbers, 53, 232, 116, and 160 and he could 
not recall those four numbers. 

By Mr. Curran : 

Q. All at once? 

A. I beg your pardon. 

Q. Was he given them all at once? 

A. One after the other, 532, 232, 116, and 160. Because of 
this rather limited reaction we thought that it was necessary 
to get Dr. Watts to check on his mental operation, and from 
this test we found that he had a mental age of five years and 
eight months- 

Mr. Curran. Wait a minute, are you giving us the result 
of Dr. Watts’ test? 

The Witness. I beg your pardon. 

Mr. Curran. Are you giving us the result of Dr. 

474 Watts’ test? 

The Witness. I am giving you the result. I got 
these- 

Mr. Curran. I object to that. Dr. Watts has already given 
the results of those tests. 

The Court. I do not remember what Dr. Watts said about 
that. Did Dr. Watts report to you as to his examination? 

The Witness. Yes. 

Mr. Curran. And he told you that this man had a mentality 
of five years- 

The Witness. Yes; it was done in my presence while I was 
there. I asked him for the result of this test, and it was done 
right in my presence. 

Mr. Curran. We already have the testimony of Dr. Watts, 
and that is what I am objecting to. 

The Court. He said that Dr. Watts gave the report to 
him- 

Mr. Atkinson. And it was done in his presence. 

The Court. I do not know what weight it would have, but 
so far I think the testimony is competent. 

Mr. Curran. Very well. 

The Witness. He was also given the Kane test, and that 
showed that he had a mentality of seven years- 

Mr. Curran. What was that tost? 

The Witness. I beg your pardon. 

Mr. Curran. Who made that test? 

475 The Witness. I think I got this from Dr. Watts. 

Mr. Curran. I object to that; he is going to tes¬ 
tify— 
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The Court. I do not understand that he is going to testify 
to that; he is only going to tell you what took place, as I under¬ 
stand it, is that right? 

The Witness. Yes, sir. 

Mr. Curran. Very w’ell. 

The Witness. The Kane test was also conducted in my pres¬ 
ence, and the doctor arrived at his mentality of seven years. 
We asked him whether he knew who George Washington was, 
and he did not. 

By Mr. Curran : 

Q. He did not know what? 

A. Who George Washington was. 

Q. Yes? 

A. He did not know, but he knew who Abrham Lincoln 
was. 

By the Court: 

Q. You say he did know? 

A. He did know* who Abraham Lincoln was, but he d:.d not 
know* who George Washington was. He did not know who 
was president before Roosevelt. 

As far as his sex life was concerned, he admitted having 
sex experiences. He could recall probably between fivj* and 
six. 

476 Most of his experience was in observing others, he did 
not say where. Later he gave a history of masturbating 
rather freely, several times a week until he said he was a big 
boy, how old he does not know. He did not admit pervation 
in any form. I asked him about wet dreams, and he said, no, 
I mean I explained it to him and he said, no. 

He gave a history at the age of sixteen when he was artfested 
and sentenced to 30 days for loitering. In 1939 he was given 
30 days for forceful entry to a railroad car, and then in 1939 
again he got thirty more for loitering in North Carolina. He 
said he was also sentenced for taking two dollars, which he 
failed to return. In September 1940, while in Wilmington, 
Delaware, he was held for a larceny and given three months, 
and as soon as he got out came to Baltimore w’hen he had this 
unusual episode. 

A neurological examination showed that he had a very 
sluggish right pupil, and that he had a sort of a brain disease 
probably of long standing. I had desired to get the results of 
a spinal tapping that had been taken, but unfortunately I Could 
not get the results. However, I was there to tell that ip was 
negative, but I was unable to get enough cooperation froijn the 
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patient and I was forced to discontinue my observations of 
the patient. My observation showed that he appeared some¬ 
what depressed negatively. From what I saw I formed 
477 an opinion, from certain facts I learned from him, which 
were mentally he was difficult of thinking; there was 
some degree of vague thinking, and by that I mean that 
talk, and then all of a sudden there was some hesitation, what 
we call unrealistic thinking, and there was some degree of 
lack of events. He showed a marked inability to be able to 
remember things that were brought to his attention. 

I will summarize these facts as follows: That, first of all, he 
was charged with a crime which he himself does not seem to 
realize the seriousness of, he feels as though, from the jungle 
way that he lived that he had done what he thought was the 
best thing to do, that apparently he had no home life, and the 
fact that he drifted around shows that he had faculties that 
were definitely retarded. His school record showed a very 
poor—was very poor- 

***** 


479 The Witness. His sex experience started at the early 
age of around five or six, developing to seemingly some 

degree of peeping-Tom experiences. His work record was un¬ 
favorable because of the number of jobs that he quit, and his 
cross-country life that he lived, never staying in any one place 
for any great length of time was another factor. His health 
record was fair, except for the scars and the presence of the 
Babinski on the right. His hallucinatory experiences started 
in at the age age of twelve, and up to the present, w’hich lead 
him to Crownsville, and from the tests given, this mental age 
that he has, following Fernald’s ten rules for mental deficiency, 
which we investigated rather closely, eight of them we in¬ 
vestigated rather closely, and we found that we were not able 
to investigate the family history because from the period of 
time given, it was impossible. But following the ten rules 
of Fernald’s, we were able to go through eight of them, and 
as the result of that study, it is my opinion that this defendant 
has feeblemindedness with psychosis. 

Q. How far back would you say this psychosis or insanity 
started? 

A. I think one might easily go as far back as twelve or thir¬ 
teen, when he started hearing voices. This situation is not 
unusual, because the recent work of Gray in the year 

480 1940 shows a series of cases compiled, some by Felig, 
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in Germany, where he showed some six or seven cjases of 
insanity in children, and the work of Strecher in Philajdelphia 
with 38 cases, the work done at the New York State aijid Bed¬ 
ford Hospital, with about 24 cases analyzed, showing that the 
possibility of insanity, what we call psychotic manifestation, 
can come on at a very early age. 

Q. Do you remember while you were giving us your report 
we told you to leave out that part about what the teacher told 
you? 

A. Yes. 

Q. What was it that you found out from the teachei*? 

A. The report I got was by contacting a member [of the 
teacher’s family, and we asked to talk to this teacher in North 
Carolina, and she sent back the statement that he wa^ hope¬ 
less and nit-witted. That was the only statement wej got. 

Q. Suppose I tell you, Doctor, that this man used marijuana, 
would this fact change your opinion? 

A. No; not at all; not unless we would have a history of 
marijuana being given this individual at the early age of twelve 
or thirteen, and if it had, when we started back that fjir, you 
would have had probably an individual account through what 
might be called the third stage of marijuana or tlhe last 
481 stage of the uses of marijuana as given by Bromlperg in 
the American Medical Association report in Jluly of 
last year. 

Q. Suppose I give you the fact that he is a hobo; do^s that 
mean anything when a person lives like that? 

A. Yes. 

Q. State what that usually means. 

A. It shows very definitely that an individual like tihat is 
incapable of adjusting to a normal society as we see it, pid as 
we appreciate it, and therefore life outside of that realp be¬ 
comes much easier for them, and they drift from place to place 
because their intelligence is such that they cannot get along 
as well as the normal individual would in the ordinary inedia 
of life. 

Q. Do I understand you to mean that he is outside 6f our 
civilization as we know it? 

A. Not outside of our civilization; but a part of our civiliza¬ 
tion and outside of our society, as we live it and appreciate it. 
It is certainly difficult to appreciate and understand such a 
different realm, however. It is much simpler for them;i they 
do not have the codes that we have to go by in that parti cular 
realm. 

Q. Does the fact that he went from job to job have any 
bearing on your opinion? 




234 ROLAND J. LINDSEY VS. UNITED STATES 

A. Yes; it is most significant. We find that one of the 
evidences of a psychosis or insanity is a shiftlessness 
482 of some individuals, in going from place to place, in 
fact, it is very well brought out in the dementia prae- 
cox, and in Dr. Henderson’s book, and Dr. Watts’ book, and 
others, where this shiftlessness is a very definite phase of one 
of the signs—not by itself as an isolated instance, but in con¬ 
nection with other situations as a part of the definite mental 
picture of a psychotic. 

Q. Does the fact that his mental age is low, that the mental 
age in an individual is low, 19 years of age, affect him? 

A. I did not get your question. _ 

Q. The mental age of the patient being low, the patient 
being nineteen, would that affect him? 

A. Yes. It is the reason quite often in schools, that teach¬ 
ers put their backward children up with some of the bright 
ones, not because they are bright, but because from the emo¬ 
tional sphere, they try to get them on some higher intellectual 
plane. Here you have a grown individual of nineteen, back¬ 
ward emotionally and intellectually, you have a very definite 
problem, because he has the growth of a grown person, and 
does not have the mentality corresponding to it. And you 
have a problem there. It is like putting a 25 horsepower 
engine in a tremendously big car. 

Q. If the spinal fluid was normal, would that change your 
opinion? 

4S3 A. No; it would not. We have had several cases— 
all types of cases with normal spinal fluid. After all, 
the spinal fluid is only a laboratory procedure. We would 
rather rely on clinical procedure than laboratory work. If 
they coincide, well and good, but if they do not, we prefer the 
clinical experience. 

Q. Suppose I tell you that the last place he worked at be¬ 
fore his arrest, the man said that his work was 0. K.; does 
that mean anything? 

A. It means that the man saw something good in him, but 
that does not change the general picture. We have seen even 
in institutions where those people work on the farms, or 
around the wards, if you ask the man who is over them, they 
say he is pretty good, but that doesn’t mean anything. They 
polish floors and do other such work, and they work pretty 
good in the institutions, but that has nothing to do with the 
mentality or with their general behaviour. All you can say 
is that as far as that general situation is concerned, he did 
pretty well there. 
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Q. Would those voices at the early age of thirteen, hearing 
those voices, is that indicative of anything? 

A. Yes; it means right there you had what we call a split¬ 
ting of the personality, a splitting of the psyche. The voices 
are usually an indication that the mentality of the indi¬ 
vidual at that particular stage is beginning to be 

484 influenced other than by normal channels, and is the 
first sign of a psychosis to hear these voices. 

Q. In your judgment, do you think this man need^ treat¬ 
ment? 

A. I believe so. 

Q. Do you think that would raise his mentality-Mreat- 
ment? 

A. Not particularly if he has a low mentality to start with. 
The most one can expect is that the ordinary tasks he; might 
be able to perform with a little more skill and training, but 
as to raising it, you cannot raise what you do not have. 

Q. In other words, Doctor, do you think that something 
is wTong with the mentality of this individual? 

A. Very definitely, as shown by the tests and the examina¬ 
tions performed. 

Q. What are they? 

A. First of all, as I have pointed out, his very, very low 
mentality of five years and eight months, and secondly, these 
evidences of psychosis which make me feel that he has a men¬ 
tal deficiency with psychosis. 

Q. Would the fact that he had experiences in sex observa¬ 
tion affect that opinion? 

A. His very early sexual experiences? 

Q. Yes. 

A. Quite frequently we find that to be true. Quite! often 
one of the things that we forget is that the sex 

485 experiences never go away from us, the possibility is 
that a very early experience like that, quite ofteii early 

in life, is the source of much of the abnormality of sex ex¬ 
periences. They are not able to interpret them, they see 
them and from them we get the peeping-Tom compldx and 
Boyerism; in other w’ords, these individuals get sexual! grati¬ 
fication by seeing other people going through the sacjie ex¬ 
perience that they once saw when they were small; in other 
words, the projection of some experience that they have seen 
some time before. 

Q. Now, Doctor, in your opinion on July 19, 1941, wh^n the 
defendant got into this trouble, did he know he was jdoing 
wrong? 
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A. I think right from wrong is something that is very diffi¬ 
cult for anybody to answer. It is so wide that it covers a 
tremendous scope and it is hard to tell just where right and 
where wrong begins. I don’t know whether I could answer 
you there definitely as to wrong and right. 

Q. I will ask you another thing. In your opinion, did this 
man—take a man with the psychosis that you have just 
stated, with this very low mentality of the age of five years 
and eight months, do you think that that individual on July 
19, 1941, would know what happened on that occasion and 
knew the moral quality of his act? 

A. No; I don’t think so. 

Q. Why? 

486 A. For the simple reason, as I have stated previously, 
here you have an individual who has grown matured 

physically and with the emotional and mental age of an indi¬ 
vidual of five years of age and eight months, and then all all 
of a sudden you throw him against a rather complex situation. 
His analysis would be typical of the jungle law—“This thing 
is mine,” or “This thing is here,” and according to the way he 
lived he would just see it from that standpoint. There would 
be no attempt to analyze the situation as you or probably any 
of us who probably have a more normal I. Q. or a high men¬ 
tality would attempt to evaluate this thing. He sees some¬ 
thing, probably goes back to some previous childhood experi¬ 
ence, seeing the same experience, it fixes something in his mind 
and he sits down and looks at this experience, and then it is 
quite natural that his response and reaction would not be that 
of a grown individual but would be that of the most primitive 
response which is that of an individual at 19 with a mental 
and emotional age of that very, very low level. 

Mr. Atkinson. Your witness. 

Cross-examination by Mr. Curran : 

Q. Doctor, you have been a psychiatrist in Washing- 

487 ton for how long? 

A. Eight years. 

Q. Did I understand you to say that you were attached to the 
staff of St. Elizabeth’s Hospital? 

A. No; I did not. 

Q. What did you say about St. Elizabeth? 

A. I did one year of graduate work at Howard University 
w’hich work was done at St. Elizabeth Hospital. We have a 
teaching affiliation with St. Elizabeth Hospital. 

Q. But you were not the teacher who was attached to St. 
Elizabeth from Howard? 
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A. No; we did the work there. 

Q. But you were not the teacher that was attached 1 to St. 
Elizabeth from Howard? 

A. No. 

Mr. Tyson. Is the District Attorney now questioning 
whether the witness is an expert? 

The Court. I think he has a right to ask these questjons. 

By Mr. Curran : 

Q. You say you have testified in many cases in this court, 
is that correct? 

A. Yes. 

Q. What kind of cases? 

A. Two of them probably—I don’t know what kind oi cases. 
If you will tell me what the category of the classifica¬ 
tion is. 

488 The Court. Civil or criminal? 

The Witness. Criminal. 


Q. You mean criminal cases? 

A. Yes, sir. 

Q. How many would you say? 

A. I don’t know. With me, all cases that come before me are 
criminal cases unless you have some category to designate 
them as. I don’t know the law terms for it, but I have been 
before the court in about different cases. Just how criminal 
the intent was, I do not know. 

The Court. What he means is, were they persons who were 
being tried on the charge of having committed a crime? 

The Witness. I think they were. 


By Mr. Curran : 

Q. And you testified for whom? 

Mr. Tyson. Don’t answer that. What is the purpbse of 
the question? 

The Court. I think it is a permissible question. 

Mr. Tyson. Does he intimate that this is a Government man 
and testifying for the Government? 

The Court. I suppose he wants to argue subsequent to the 
jury. I think the doctor may answer the question. 

* * * * 

Q. You testified for whom in these criminal cases at which 
you have testified? 

489 A. What do you mean? On what side I testified? 

Q. Yes. 

A. The defendant. 
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Q. Did you ever testify that any defendant has been of sound 
mind? 

A. Yes. 

Q. In what case was that? 

A. I cannot recall the case. It was in Justice Goldsborough’s 
court. 

Q. You were subpoenaed by the defense as a defense witness 
and you said that the defendant was of sound mind, is that 
right? 

A. I don't get you. 

Q. I said, have you ever testified in those cases that you have 
testified in in the criminal courts as a defense witness, have you 
ever testified that, the defendant was of sound mind? 

A. Unfortunately I have not met those cases. 

Q. You have not what? 

A. Unfortunately I have never met those cases. 

Q. You mean every case you have had, the defendant has 
been of unsound mind? 

A. Unfortunately that is what happened. 

Q. You say that the defendant is suffering from psychosis 
with mental deficiency, is that correct? 

A. Yes. 

Q. How long has he been so suffering? 

A. I would say probably since he was about 12 or 13. 
490 Q. What is the difference between a psychosis with 
mental deficiency and the defendant being an imbecile? 
Is he an imbecile in your opinion? Look at me. 

A. I am looking at you. I am trying to get your question. 

Q. Don’t you know? I ask you, is he an imbecile? 

A. Probably he is. 

Q. Not probably; you examined him—is he? 

A. Yes. 

Q. Now, if he is an imbecile, how long has he been an 
imbecile? 

A. That is something I could not tell. 

Q. You don’t know? 

A. No; I don’t suppose anybody does. We only knew he was 
because he got in trouble. The chances are that he was all his 
life. 

Q. The chances are he has been an imbecile all his life? 

A. We only knew it because he got in trouble. If he had not, 
nobody would have known it. 

Q. Isn’t it a fact that psychoses associated with mental de¬ 
ficiency are of only short duration ? 

A. No. 
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Q. How long? 

A. Indefinite. 

Q. Indefinite? 

A. Yes. 

Q. Is there any examples of where they are of only short 
duration? 

491 A. I don’t know of any. If you want to tell me, I 
would be glad, but I don’t know of any. 

Q. Do you know Dr. Watts? 

A. Yes. 

Q. Intimately? 

A. Very. 

Q. And you have discussed this case with him? 

A. I should. 

Q. You should or you did? 

A. I did and I should. 

Q. Did you come to the conclusion as to the mental age of 
the defendant as the result of your own examination or did you 
accept Dr. Watts’ diagnosis? 

A. Both. 

Q. And what age did you reach? 

A. My impression was he had a very low mentality of five or 
six. This was further substantiated by the doctor for the op¬ 
posing side when we examined him both together. 

Q. You say his mentality is five or six years of age? 

A. Yes. 

Q. Once it reaches that point, can it go higher, Doctor? As 
he grows older, can he get up to a mentality of eight or nine or 
ten as he grows older? 

A. No. 

Q. Can it go down from five or six- 

A. (Interrupting.) Yes. 

Q. It can. And would you say that a person is an imbdcile— 
strike that. Will you distinguish for the jury the iliffer- 

492 ence between an imbecile and a person who has a psy¬ 
chosis with mental deficiency? 

A. It is very simple. In the case of an imbecile, all we 
know is that this individual is able or capable if trained”to do 
the ordinary things of life. He can carry out orders, but they 
have no ability to initiate any situation practically. 

Q. Are they oriented? 

A. Yes; for simple places. 

Q. For simple places? 

A. For simple places. 

450S31—42-16 
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Q. I see. Are they coherent and can they carry on coherent 
conversation? 

A. Yes; they can within a certain realm. 

Q. Could they do both at the same time, I mean? Could 
they be oriented at the same time, and also be very coherent 
in their conversation with their fellow men? 

A. If you will just let me finish with my differentiation. 
You stopped me before I got through. 

Q. Very well. 

A. The first thing was mental deficiency—you asked about 
an imbecile. I think I gave that. In cases where you have 
an imbecile with psychosis, one has superimposed on that 
mental deficiency that you described, very definite symptoms 
that are those of a psychosis of insanity, and in this case I 
tried to mention the hallucinatory experience—his ex- 

493 periences that we come upon at Crownsville, those ex¬ 
periences that have been superimposed on an individual 

already an imbecile. So in that way we have a differentia¬ 
tion. An individual who has never developed, able to do the 
very simple things of life and able to do them but not initiate 
things but stop there, and when he starts hearing voices and 
having hallucinatory experiences, then one has superimposed 
on that a definite problem. 

Q. You say that an imbecile can be perfectly oriented and 
that he can be coherent in his conversation with his fellow 
men? 

A. To some degree. 

Q. Could his mental insight and reasoning powers be good, 
fair or poor? 

A. I would say poor. 

Q. Could his educational facilities that is his schooling, be 
good, fair or poor? 

A. That is immaterial. 

Q. Well, answer my question; don’t say it is immaterial; 
answer the question. 

A. If you will let me explain what I mean. The education 
of the individual has little or nothing to do with it- 

Q. (Interrupting.) You mean he can have a wonderful 
brain and still be an imbecile? 

A. No; that is just what I am trying to say to you 
that- 

494 Q. (Interrupting.) Has he any brain at all? 

A. Limited. 

Q. It is limited? 

A. Yes, sir. 



ROLAND J. LINDSEY VS. UNITED STATES 


241 


Q. But he has some brain? 

A. Yes, but having brains doesn't mean anything. We all 
have brains, but we have different capacity of brain power. 

Q. What is the capacity of the brain power of an imbecile? 

A. It shows in the tests we have made of it, very low^ By 
performance, that is the only way we can evaluate it. 

Q. So you say it is low? 

A. Yes. 

Q. It could not be fair, could it? 

A. I said low. 

Q. I say, it could not be fair, could it? 

A. I said low'. 

Q. And the mental insights and the reasoning power—you 
say that was low too, and that could not be fair? 

A. No; low. 

Q. You examined, or you had for your examination the re¬ 
ports from the defendant just prior to the time that h^ was 
committed to the hospital or insane asylum in Maryland)? 

A. What is that? 

Q. You had the report from the defendant just what l^e did 
prior to the time of his commitment to the insane asylum in 
Maryland? 

495 A. No, I think probably you have it. 

Q. You talked with the defendant, didn’t you? 

A. Yes, I did. 

Q. Didn’t he tell you what happened before he w'as com¬ 
mitted? 

A. You asked me if he had a report. You asked me sbme- 
thing different. 

Q. The report is in evidence. Used that as a basis for your 
conclusion in your testimony. 

A. Not as a basis, but as one of the reasons. 

Q. One of the reasons, yes. Now, you had that. Whai; was 
it that helped you in that? Do you remember what you read 
what he did in Baltimore when he went in and said that Presi¬ 
dent Roosevelt had sent him and that he was an F. B. I. agent? 

A. Yes. 

Q. What did that lead you to believe w r as the trouble with 
him? 

A. That was just a continuation of the very early experience 
that he had. 

Q. So that he was still an imbecile—is that correct, Doctor? 

A. As far as that is concerned, I will say further that Jie is 
still psychotic. 

Q. Just answer my question. 
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A. Yes. 

Q. That just added on to what you had already diagnosed 
from the time he was a nit-wit in school and his ranks 

496 were low. He told a pretty good coherent and pretty 
good story of his life to you, didn’t he? 

A. No; it was not coherent. 

Q. You did not understand it at all? You did not know that 
he went to school, you did not know that his father died at an 
early age and his mother died, and how many sisters he had 
and what grade in school he went to, and what transpired in 
the precinct, and what he said over in Baltimore, and how he 
went to the hospital, and how long he was in Crownsville, and 
how many jobs he had, and that he earned $30 a week. $30 a 
week is pretty good for an imbecile, isn’t it? 

A. Yes; everybody cannot work for that. 

Q. Is an imbecile mentally qualified to hold a job at $30 a 
week? 

A. No, he did not either. 

Q. Didn’t you testify that at one time he earned $30 a week? 
A. Yes; but he didn’t hold the job. 

Q. How long did he hold it? 

A. A week and a half. 

Q. Can an imbecile hold a job for a week and a half at $30 
a week? 

A. It depends on what the job is and who is paying him. 

Q. Do you think an imbecile, as you have described this de¬ 
fendant, with a psychosis with mental deficiency, 

497 could hold down a job without the employer realizing it 
for the length of time of a week and a half without him 

knowing it? 

A. Yes. If you have seen people in an insane institution 
work, you will realize that. 

Q. Did he tell you about smoking this marijuana? 

A. No. 

Q. He didn’t tell you that he smoked reefers? 

A. No, he did not. 

Q. Did you ask? 

\ Yes 

Q. What did he say? 

A. He said no he did not. I asked him further—I said I 
understood from the report at the hospital that he did, and he 
said, “But maybe I did tell them so, but if I did, I don’t know.” 
Q. Was he depressed? 

A. Yes. 

Q. Are imbeciles depressed as an ordinary thing?* 
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A. No, but if you have psychosis, it is possible to be depressed. 
Q. How long would you say he has been suffering with this 
psychosis with mental deficiency? 

A. I would say as far back as 11 or 12, when he started to have 
these hallucinations and heard these voices. 

Q. So that when he was in Crownsville in January suffering 
from psychosis with mental deficiency, he should hav^ been 
depressed? 

498 A. No, not necessarily. Depression is a symptoi^i. A 
patient could be depressed today and be perfectly well 

tomorrow. 

Q. And have a psychosis with mental deficiency and be an 
imbecile; is that right? 

499 A. If you will let me finish the statement. As far 
as depression is concerned, depression is a symptom, 

and a person could be very much depressed today and be de¬ 
pressed two or three days, and in the next two or three days, 
you can go back into the institution and they talk to you very 
well. Depression is merely a symptom; it is not something 
that persists unless the individual has involuntary melancholia 
and is purely manic-depressive, and then you might find fyim in 
that state indefinitely, but that is not the case here. 

Q. Doctor, I want to read you a report of the defendant’s 
mental condition on February 16, 1941: 

“Since patient has been admitted out of the ward, he has 
been friendly and cooperative with other patients and attend¬ 
ants. He assists with the work of the ward. During the inter¬ 
view, the patient was very cooperative with the examiner and 
spoke in a normal manner.” 

Is that a symptom of either being an imbecile or suffering 
from a psychosis with mental deficiency? 

A. No; but I would say that that is one of those intervals. 
Q. Just answer my question. Is that an element? 

Mr. Tyson. He is entitled to explain. 

Mr. Curran. All right, but I want the answer first. 

500 Q. Is that an element of either the defendant being 
an imbecile or suffering from psychosis with mental 

deficiency? 

A. It may or may not be. 

Q. It may or may not be? 

A. Yes. 

Q. (Reading.) “Patient showed no spontaneous production 
until questioned.” “Q. How do you like it here?—A. like 
the way you treat me, but I don’t like to be here.” “Q. How 
are you getting along? 

“A. I am getting along all right. 
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“Q. What was the trouble that brought you here? 

“A. I had been smoking some reefers. I got off work and 
I went to police headquarters and I don’t know what I said 
there, but anyway they locked me up.” 

Is that a symptom of psychosis with mental deficiency or 
the defendant being an imbecile? 

A. I think so. You usually find individuals of very low 
intelligence smoking reefers. I think it could be; you never 
find very intelligent or enlightened people try them; they 
know better. 

Q. (Reading.) “Patient is not depressed or worried. His 
mood is well-balanced.” 

“How do you feel? 

“A. I feel good. 

“Q. Are you happy? 

501 “A. Yes, sir. 

“Q. Are you sad or worried about anything? 

“A. No, sir; I am not worried; just anxious to get out of 
here. 

“Q. Are you afraid? 

“A. No, sir. 

“Q. Have you any thoughts that bother you? 

“A. Not at all.” 

Are those characteristics of a person who has a psychosis 
with mental deficiency or is suffering from imbecility? 

A. I will say again, yes and no. It depends on what ques¬ 
tions you ask and want to bring out. 

Q. You are an expert, and I would like to have your 
opinion. 

A. That is what I am trying to give you. 

Q. But you say yes and no. 

A. Well, I will tell you if you will let me give the reason 
why I say yes and no. 

Q. All right. 

A. It depends on what you want to bring out in any ques¬ 
tion. You have something in your mind and you want to 
bring it out and you ask a question in a certain way. The 
same thing is true when the doctor at Crownsville asked him 
those questions, he had something very definite in his 

502 mind that he wanted to bring out, and that is brought 
out by the questions he asked. 

Q. You know the whole history? 

A. Yes. 

Q. You have examined him? 

A. Yes. 
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Q. You know all about his going to Crownsville? 

A. Yes. -j 

Q. Knowing his history and receiving his history and know¬ 
ing from what he has done and how he has reacted sirjce he 
was a very young boy, you cannot tell this jury whether or 
not those questions were asked him and his emotional reaction 
on February 16, 1941, whether or not they were evidences of 
a psychosis with mental deficiency or imbecility; is that your 
answer? 


A. No; because the questions were very simple. They 
are questions anybody could ask and answer. 

Q. You don’t need to have a psychiatrist at the insane in¬ 
stitution at Crow’nsville asking questions then? 


Mr. Tyson. What does the District Attorney mean when 
he asks the witness that they don’t need to have a psychiatrist 
at Crownsville? The witness does not have anything to do 
with Crownsville. 

Mr. Curran. But he is a psychiatrist. How, for heaven’s 
sake, is a psychiatrist going to come to any conclusion as to 
the mental condition of the patient if he doesn’t ask 
503 questions of that type as the psychiatrist did in CrOwns- 
ville, and the questions that were asked by this doctor 
of this defendant? 

Mr. Tyson. Very well. If he asked those questions4-but 
don’t ask this witness whether or not a psychiatrist is needed 
at Crownsvile. 


Mr. Curran. He says they are very, very simple, and you 
don’t need a psychiatrist. 

The Witness. I didn’t say that. 

By Mr. Curran : 

Q. Didn't you say that they were very simple? 

A. Yes. 

Q. Are they the type of questions that a good psychiatrist 
would ask? Do you know whether this would be the gen¬ 
erally accepted procedure for psychiatrists- 

A. I am not accountable for Crownsville. 

Q. How about yourself? 

A. I know what I would ask. 

Q. You would not ask these questions? 

A. Not necessarily. 

Q. Would you ask any of them? 

A. I might. 

Q. Let me read this report, Doctor. 

“The patient could carry on a coherent conversation— 







246 ROLAND J. LINDSEY VS. UNITED STATES 

‘How long have you been smoking reefers?’ ‘The first 

504 time I ever smoked any?’ ‘Where did you buy it? 

“ ‘A. I didn’t buy it; it was given to me/ 

“Q. Do you remember all the things that happened to you? 

“A. After they put me in the cell I remember everything”— 
and then there is a parenthesis that the patient was apparently 
referring to the cell in the hospital. 

“He denied the statements on his commitment certificate 
about hallucinations. At present the patient denies having 
auditory or visual hallucinations and expressed no delusions of 
persecution and no delusions of grander, wealth and power.” 

Now, would you say those were characteristics of a person 
-who was suffering from a psychosis with mental deficiency or 
imbecility? 

A. It does not sound that way. 

Q. The report also says: 

“Patient is but partially oriented for place, he knew that this 
is a hospital for crazy people, but he could not give the name 
of the hospital. The patient is correctly oriented for time and 
person. Personal identification correct. He says he was born 
in North Carolina March 29, 1922; memory for remote events 
not very good; patient knows that this is President’s 

505 Roosevelt’s third term and it was with considerable diffi¬ 
culty that the patient recalled that Hoover was president 

before him. Memory for recent events is correct. He knows 
that he came here on Thursday, January 30, and recalls cor¬ 
rectly what he had for breakfast that morning of the examina¬ 
tion. Retention for immediate recall, fair; patient could recall 
series of four or five or six digits correctly. Calculation—pa¬ 
tient says he reached the seventh grade in school, his mental 
arithmetic is not very good, he could solve four times eight and 
six plus eight, fourteen divided by seven. He could not resolve 
seven times nine, and it was with considerable difficulty that 
he solved fourteen times three. Schooling, generally fair. 
Patient identified George Washington and Abraham Lincoln 
correctly. He knew the largest city, the largest river and the 
state correctly. He knew why Christmas was celebrated, knew 
when it was, knew the day of the New Year, and that a year 
has 365 days and Leap Year has 366 days and knew that a pound 
was a pound.” 

Are those characteristics of an imbecile or a person suffering 
with psychosis with mental deficiency? 

A. They could be. 

Q. An imbecile knows that there are 365 days in the year? 

A. He could. 
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506 Q. And he could know that there were 366 days in the 
Leap Year? 

A. He could. 

Q. And he could know who George Washington and Abraham 
Lincoln was? 

A. When the prosecution doctor and myself examined htm, he 
did not know those things. 

Q. So he was getting worse instead of better? 

A. Probably getting worse; he did not know them thefi. 

Q. (Reading) “Insight and judgment both fair.” In Ijiis in¬ 
sight and judgment of things would he still be an imbecile or 
was he suffering with psychosis with mental deficiency? 

A. He could. They have some pretty good intervals at 
times. 

Q. Are they very cooperative—imbeciles? 

A. They are, except when antagonized. 

Q. Do they speak in a normal manner like normal peopl^ do— 
you and I—there is nothing abnormal about them—that is cor¬ 
rect, isn't it? 

A. No, not quite correct. 

Q. Well, now, the report says here that he was friendly and 
cooperative throughout the interview and spoke in a normal 
manner. “He is fairly correctly oriented in all spheres, except 
that he did not know the name of the institution. His personal 
identification is correct, memory for remote events not very 
good and memory for recent events fair, and reten- 

507 tion and immediate recall, fair, mental arithmetic not so 
good, schooling and knowledge fair—insight and judg¬ 
ment both fair.” That would indicate to you that the man is 
an imbecile or suffering from psychosis with mental deficiency? 

A. It would not particularly change the picture. 

Q. You say that the defendant Lindsey has been suffering 
since he was fourteen years of age? 

A. Twelve or thirteen. 

Q. And that he needs treatment? 

A. Yes. 

Q. And that he has been in this condition ever since h6 was 
thirteen or fourteen? 

A. Yes. 

Q. Crownsville ought not to have released him, should they? 

A. I don't think so. It is not for me to determine that. 

Q. So that your testimony today here is that while th^ de¬ 
fendant may have been when he was released from Crowns¬ 
ville oriented, coherent in his conversations, emotional reaction, 
effect and mood pretty good, his attitude and general behavior 
pretty good and normal, his stream of mental activity pretty 
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good, and his mental grasp and capacity pretty good, and his 
insight and judgment fair, and his retention and immediate re¬ 
call fair, and his schooling and his general knowledge fair, that 
even though one man possesses all those, that he still 
50S may be suffering from imbecility or a psychosis with 
mental deficiency? 

A. Absolutely right. 

Mr. Curran. That is all. Doctor, thank you. 

The Witness. If you will permit me to explain why- 

Mr. Curran. I have no further questions to ask you. 

Redirect examination by Mr. Tyson: 

Q. If at the time Lindsey was about to be released from the 
Crownsville State Hospital on February 17, 1941, after having 
said that he w*as born in Winston-Salem, North Carolina, on a 
certain date, if he made this statement, what would you say— 
this is the very last staff conference that they had relative to this 
man before he was released: 

“Patient is correctly oriented in all spheres; he says he was in 
Maryland about a month prior to his commitment to the hospi¬ 
tal. He claims that he was born in New Jersey and spent a lot 
of time in that state. He could not give the capitol nor the 
largest city of the State of New Jersey. He however, knew the 
capitol of the United States and the largest city in the United 
States.” 

If the staff accepted that statement after having accepted 
the statement and said that he was correctly oriented w’hen he 
said that he was born in Winston-Salem, he knew exactly 
how old he was and what not, what w T ould your opinion 
509 be? 

Mr. Curran. Objection. The defense has put in 
evidence—not the prosecution—the report of the Crownsville 
Institution or the Crownsville State Hospital. They have 
vouched for the correctness of the testimony as adduced by 
Dr. Gross on the witness stand this morning. Now, the de¬ 
fense is attempting to impeach their own witnesses, and I 
maintain, your Honor, that a question of this doctor testifying 
against the previous doctor of their own choosing is improper. 

The Court. He may ask if those facts in any way affect his 
opinion. 

Mr. Curran. That is not what he asked. 

Mr. Tyson. That is exactly what I mean. The District 
Attorney could have used that instead of the other paper. 

The Court. Answer the question. 

The Witness. I don’t think it changes my opinion at all. 
I tried to explain a while ago that we have seen individuals who 
w’ere insane acting very good. 
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Mr. Curran. This is not answering the question. 

The Witness. I am. 

Mr. Tyson. He is giving his opinion. 

The Court. The reporter will repeat the question. 

(Question read) 

The Court. Would these facts in any way change your 
opinion? 

510 Mr. Curran. He said, “No.” 

The Witness. I still think he was insane and thlat he 
had a psychosis with mental deficiency. 

Mr. Tyson. That is all. 

Mr. Curran. Thank you, Doctor. 

Mr. Tyson. If your Honor please, the defense rests. 
Thereupon 

Oscar B. Hunter, a witness produced on behalf of the Gov¬ 
ernment, having been first duly sworn, testified as follows: 

Direct examination by Mr. Curran : 

Q. Will you give your full name? I 

A. Oscar B. Hunter. 

Q. W T here do you live, or your office? 

A. 1835 I Street NW. 

Q. And your profession? 

A. I am a physician and pathologist. 

Q. For how long? 

A. Since 1912. 

Q. At the request of the District Attorney’s office, didj you 

make a test on Roland Lindsey on October 3rd? 

***** 

517 Q. Dr. Hunter, did you have an occasion to make an 
examination of the defendant Roland J. Lindsey? 

A. Yes, he was brought to my office on October 1st amji w*e 
completed a spinal fluid examination. 

Q. What was the result of the spinal fluid? 

A. It w r as completely negative and completely normal. 

Q. You say the test was negative. What w’ould that indi¬ 
cate, Doctor? 

518 A. It would indicate that he had no specific disease, 
that the nervous system had not produced any inflanjma- 

tory reaction. We examined specifically for syphilis, paijesis, 
locomotorataxia. 

Q. What about the paresis? What is paresis? 

A. Insanity. It follows usually in the wake of syphilis. 

* * * 
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519 John E. Lind a witness produced on behalf of the 
Government, having been first duly sworn, was examined 

and testified as follows: 

Direct examination by Mr. Curran : 

Q. You are attached to St. Elizabeth’s Hospital, Doctor 
Lind? 

A. I am. 

Q. And you have been a physician for how long? 

A. I have been a physician for 32 years. 

Q. And have you had occasion, Doctor, to examine Roland J. 
Lindsey? 

A. I did. 

Q. Will you tell us the results of your examination? 

A. I examined Roland Lindsey at the District jail on Tues¬ 
day, the 30th of September and again on Saturday, the 4th of 
October, and found him to be of sound mind. 

Mr. Curran. Your witness. 

Cross examination by Mr. Tyson : 

520 Q. What tests did you perform on him. 

A. I made a general mental examination, that is I 
went over his past life with him and his occupational history, 
and so on, and I questioned him about the time when he was 
in the hospital in Maryland, what he thought was wrong with 
him at that time, what he had been doing since that time. 

Q. What answers did he give you? 

A. About this Crownsville episode? 

Q. Yes. 

A. He said that he was off at that time. I don’t think he 
made a very full explanation of it; he said he was off and was 
taken to this hospital and let out a little later on. I questioned 
him particularly about whether or not it was due to taking 
drugs, such as smoking marijuana or reefer cigarettes, as they 
are called, because I had heard that that was the cause of it, and 
he denied to me that he had smoked any reefer cigarettes or 
anything of that sort. 

He said he was off, got well, and got out again. I questioned 
him about the circumstances of the offense wdth which he was 
charged. At the second examination, I made an intelligence 
test on him. 

Q. What was the result of the intelligence test? 

A. It was extremely unsatisfactory in that he himself was 
not at all cooperative. That test was made, I might say, in 
the presence of Dr. Williams and Dr. Schneider, who was 

521 also here today, and we could not get him to cooperate. 
I was perfectly satisfied, as was Dr. Schneider and per- 
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haps the other doctor, that the answers he gave were not indic¬ 
ative of his real intelligence, because he would say “I don’t 
know,” and “I don’t remember” to very simple things. 

Q. Excuse me for breaking in. What was the result <{)f the 
test that you gave him? 

A. The result, numerically expressed, would be aboijit six 
years, but I would not say that that would represent hi^ real 
intelligence. 

Q. Doctor, in your mind, is that the age of a moron, an idiot, 
an imbecile or what? 

A. A person who really measures six years mentally woiild be 
called a low-grade imbecile. 

Q. Doctor, you have testified in many cases before this court? 

A. I have. 

Q. How many? 

A. I could not tell you, I am sure; several hundred, possibly. 

Q. In what capacity, Doctor? 

A. Well, various capacities. Usually as a Government wit¬ 
ness. I have testified for the defense in numerous murder 
trials. 

Q. In the past five years, Doctor, can you tell me how pften 
you have testified in criminal cases in court? 

A. No, I really don’t remember. Quite frequently—I 
have testified quite often. I don’t keep any account of 
522 them. 

Q. Your testimony in all these instances has been for 
the Government. 

A. In criminal cases in the last five years? 

Q. That’s right. 

A. I believe so; yes, sir. 

Q. In what percentage of those cases, Doctor, did you find 
the defendant of sound mind? 

A. Well, I don’t keep any record of that sort of thing. 

Q. To the best of your recollection? 

A. May I explain by saying that quite often I am called in 
by the District Attorney’s office to examine persons at th<J jail 
and quite often I do find them of unsound mind and )[ do 
so report to the District Attorney’s office when they act ilpon 
it and have the man committed. Then I come to court!and 
merely confirm my opinion. 

Q. But in a criminal case? 

A. These are criminal cases I am referring to. 

Q. That is a criminal inquisition, isn’t it? 

A. I am called to examine criminals that are under charges, 
and I report to the District Attorney’s office that they are of 
unsound mind and they accept my opinion as a rule. 
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Q. What is the difference. Doctor, between a criminal in¬ 
quisition and a case like what you are testifying to now? 

Mr. Curran. I don't know what a criminal inquisi- 

523 tion is. If you are talking about a lunacy inquisi¬ 
tion— 

The Court (interrupting). We have a procedure under 
which a person may be charged with a crime and a jury is im¬ 
paneled to determine whether or not he is of sound or unsound 
mind. Then we have a class of cases where the question of 
sanity or insanity is raised by the defense at the trial. That 
answers your question, doesn’t it? 

Mr. Tyson. That is just what I am trying to find out. 

By Mr. Tyson : 

Q. In those cases where they come to trial, if you can recall 
in how many cases have you testified that the prisoner was of 
sound mind? 

A. If it comes to such a trial as this you mean? 

Q. Yes. 

A. In the last five years? 

Q. Yes. 

A. None. 

Q. Always of sound mind? 

A. Yes. I am not called otherwise, of course. If I find 
them of unsound mind they are sent to St. Elizabeths. The 
Government does not go ahead with them if they are of un¬ 
sound mind. 

Q. When you first went out to the jail to interview Lindsey, 
how long did you stay? 

A. The first time it was roughly an hour and a quarter. 

Q. And did you inquire into his history? 

A. I made some inquiry before that time, yes. 

Q. Did you inquire into the history there, Doctor? 

524 A. Myself you mean? 

Q. Yes. 

A. That’s right. 

Q. And what was the information that you received? 

A. I received information about the circumstances of the 
events itself and I received the information that he had been 
sent to Crownsville State Hospital, I think in January of this 
year and remained there about five weeks, had been parolled, 
and later discharged as improved. 

Q. Did you understand that? 

A. That was what I was told. 

Q. You were told that by whom? 

A. Mr. McCarthy. 
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Q. Did you ever inquire to find out whether that was cor¬ 
rect or not? 

A. I made no independant inquiry, no. 

Q. You accepted Mr. McCarthy’s word? 

A. Yes. 

Q. If I told you, Doctor, that this man is a parolee instead 
of paroled and then discharged, would it change your opinion 
any? | 

A. What is that? | 

Q. That he is a parolee as of this date rather than paroled 
and discharged? 

A. That would make no difference, because I examined him 
and found him of sound mind. I don’t care how they record 
him at the hospital, as long as I know that he is of sound 
mind. 

525 Q. If the Crownsville Institution would have declared 
this man insane and you made a subsequent examina¬ 
tion at which time in your mind you thought he was in sound 
mind, as far as the records of the Crownsville Institution is 
concerned, you would pay that no particular account? 

Mr. Curran. Crownsville said he is sound. 

The Court. We have the Crownsville records here. Ifi you 
want to get him to see them, you may do so. 

Mr. Tyson. The doctor has testified that he was infoijmed 
by the District Attorney’s office that this man had been an in¬ 
mate of Crownsville Institution, had been parolled and later 
discharged. That is information that he tells on the stknd. 
I asked him whether his opinion would be changed if he fdund 
out that he was simply parolled and never discharged, as i4 the 
case, and he said no, it would make no difference to him \fhat 
happened, that he found him sound. 

Now, I ask this question, if the Crownsville Institution (had 
declared this man insane or in a psychotic condition, and he was 
later, notwithstanding that finding of Crownsville Institution, 
called on to examine the man, would he disregard completely] the 
Crownsville inquisition, and he himself would then go on the 
basis that the man was of sound mind? 

The Court. If you want to show him the file that we have 
that came from Crownsville Hospital and ask him what effect 
that has on his mind, you may do so, but I will sustain 

526 the objection to that question. 

Mr. Tyson. Exception. 

527 Q. Doctor, in the course of your examination, did Ljnd- 
sey ever tell you that he heard voices? 
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A. No; on the second examination he said that he had heard 
voices, yes. 

Q. When did he say that he heard those voices? 

A. He said he had heard them at different times in the past, 
he did not say that in the first examination. 

Q. Did he say when he first started to hear them? 

A. I think he said he heard them about the time he was at 
Crownsville, he admitted he was in Crownsville. 

Q. When was the first time he told you that? 

A. He said that on his second examination, but not on his 
first examination, as I recall, he did not tell me that he heard 
voices on the first examination. 

Q. Did you ask him that question? 

A. Yes, sir. 

Q. And he denied ever hearing any voices? 

A. Yes. 

Q. And the second time you went there? 

A. And the second time- 

Q. And the second time you w^ent there he told you he had 
heard voices, that is after he left Crownsville, is that not right? 

A. Yes, sir. I asked him if he had heard them since he left 
Crownsville, and he said he had heard them since he has been 
in jail. 

528 Q. Doctor, you were in the presence of Dr. Hunter 
and A. Y. Williams when you spoke to him and he said 
he heard those voices? 

Mr. Curran. Dr. Hunter? 

The Witness. No; Dr. Schneider, yes. 

Q. Did he tell you at that time when he heard the voices the 
first time? 

A. In his sleep, yes, sir. W'e could not get any admission 
from him that he heard them when he was awake. He heard 
voices in his sleep telling him he was going to get out of there, 
but that is the usual, common sort of dream, what we call a 
wishful dream, when a person is in jail, that he is going to get 
out. 

Q. Very well, now, Doctor, will you answer my question? 

A. Now, doesn’t that answer it? 

Q. You know it doesn’t- 

Mr. Curran. I do not think counsel ought to argue with the 
witness. 

Mr. Tyson. I mean- 

The Witness. In other words, to answer your question more 
satisfactorily, perhaps, he did not say he had hallucinations in 
the usual sense of the term. That is, you do not hear voices 
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when you are walking around, but he told us that when hie was 
asleep he heard voices. 

Q. Doctor, did he tell you, before Dr. Schneider and 

529 Dr. Williams that he heard voices from the age when he 
left home? 

A. He did not. 

Q. Did he ever say to you, Doctor, that he had heard voices, 
voices that told him to jump off a building, that he woujd not 
be killed, that he would just float down? 

A. He did not. 

Q. Did he ever tell you, Doctor, that a voice told him ti cuss 
the first guard that came along, and he did, out at the district 
jail? 

A. No; I do not recall that he did. There was something 
said that he had some trouble with the guard, but I do not Recall 
that he said that, no. 

Q. Did you take down any of the—did you have any formal 
questions, did you take down anything, or are you simply try¬ 
ing to remember that from a casual examination? 

A. I made a few notes of the examination. 

Q. And may we have the advantage of those notes? 

A. Surely, but it was very negative, it was not necessalry to 
write very much about it. 

Q. W’hat do you mean by negative? 

A. I mean he did not not show any symptoms of a mental 
disorder so there was nothing much to write down, it w£s all 
negative, you see. 

Q. Did, after the termination of the inquiry, Doctor^ you 
and Dr. Schneider and Dr. Williams say that the man 

530 was crazy? 

A. Did we agree that he was crazy? 

Q. Yes. i 

A. No. 

Mr. Tyson. Will you indulge me a moment, if your Honor 
please? | 

By Mr. Tyson: 

Q. Doctor, may I ask you this question: There has been 
some testimony that Lindsey went to Crownsville because of 
smoking reefers. 

A. Yes, sir. 

Q. Will you explain it to me and to the jury. If a min is 
mentally unbalanced, as distinguished from a normal indi¬ 
vidual, we have two individuals, one normal, one mentally un- 

450831—42-17 
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balanced, each would smoke some reefers, can you give me 
the results of both or either, that is, the behaviour? 

A. Well, that is a very difficult question. I have seen a few 
cases of psychosis from marijuana, not a great many. Ordi¬ 
narily, when a person is mentally unbalance, as you put it, 
and suffers from a toxic psychosis, the symptoms are aggravated 
somewhat, but the same types of symptoms may be present in 
a person who was hitherto normal. In other words, a person 
whom you describe as normal may become addicted to mari¬ 
juana and develop symptoms usually not found in psychosis, 
usually that they bear the names of persons with great 

531 reputations and that sort of thing, but that clears up 
very quickly wdth the withdrawal of the toxic effect. 

Q. Now, Doctor, w’e are going to give each of these men two 
cigarettes, two cigarettes. Will you attempt to describe, if you 
will, the result of those two men? 

A. Well, if you describe to me the mental unbalanced condi¬ 
tion of the mentally unbalanced person. There are very many 
different kinds of mental unbalance. 

Q. Would your answer be the same if one was an imbecile 
as well as mentally unbalanced as distinguished from a normal 
individual? 

A. I don’t know that I can do that. I have never seen a case 
of marijuana in a mentally deficient person. I imagine, though, 
from what I have seen of other toxic psychoses that the symp¬ 
toms would be generally the same, except, perhaps, the illusion- 
ary ideas produced would not have the same effect as those in a 
person who was otherwise normal, otherwise the symptoms 
would be somewhat alike, no matter whether it was caused by 
an alcoholic toxic condition, except that possibly a normal in¬ 
dividual would develop distinct illusionary effects than would a 
mentally deficient person. That would probably be the result. 

Q. Thank you, Doctor. Now, Doctor, how long would those 
hallucinations take place? 

A. The hallucinations? 

Q. In the individual case? 

532 A. It is different at different times, just like al¬ 
cohol— 

Q. Now, I am speaking of a normal individual as distin¬ 
guished from an imbecile with a mental unbalance superim¬ 
posed on that imbecility. I am speaking only of those two men, 
do you y comprehend, Doctor? 

A. I think I know what you mean. 

Q. Very well. 

A. I do not know, from actual experience. Now, remember, 
if you please, that I suppose- 
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Q. Just a minute, if you do not know, say so. 

A. I mean, I have never seen an imbecile smoke marijuana. 
It is the more intelligent class of people whom become addicted 
to that. 

Q. You mean, then, Doctor, that you cannot answ{er the 
question? 

A. Yes; I can answer it, but you won't like my answer. 

Q. What is your answer based on? 

A. Based on my general knowledge of the effect of toxic con¬ 
ditions on otherwise normal people. 

Q. And when you say toxic condition, you mean- 

A. I mean the toxic conditions such as alcoholic, marijuana 
and other intoxicating effect, and the condition produced may 
be very much the same in general, such as hallucinations. 
533 illusions, excitement, and so on, and they tend to clear up 
pretty rapidly with the withdrawal of the intoxicant. It 
clears up fairly rapidly, and in some cases within a few days, 
and in others a few weeks, that is the longest. 

Q. Doctor, I want to know if you will, not what you know of 
marijuana, but what you know of other toxic conditions, to 
answer the question that I gave you. 

A. Well, the answer is simply that a person, a normal person, 
we will say, who develops a toxic psychosis and an imbecile 
would have, in general, the same sort of reaction, except tha* 
the toxic condition would not be so marked in the imbecil^ as in 
the normal person—so that you- 

Q. Well, now- 


A. I have not quite finished. 

Mr. Tyson. Just a minute, Doctor. 

Mr. Curran. Let the doctor finish, he has not finished. 

Mr. Tyson. I think he has answered that question. 

The Witness. No; I am not finished. 

By Mr. Tyson: 

Q. All right, go ahead and finish. 

A. Then as a person that would probably develop a psychosis, 
that is a normal individual as compared with an imbecile de¬ 
veloping a psychosis. 

Q. Doctor, remember, we are speaking of the two merji who 
have the two cigarettes, the normal and the imbecile? 

A. I am speaking of the effect of a toxic psychos^- 

534 Q. Speaking of those two things, is your answer 
exactly the same as to those tw r o things? 

A. Yes; it follows- 

Mr. Curran. Just a minute. The defense has said that 
they want to know the effects of the marijuana psychosis in 
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an ordinary normal man and the effect of a marijuana psy¬ 
chosis in an imbecile superimposed with a mental deficiency, 
and he wants the doctor now to answer the question what the 
effect of both of them would be without taking into considera¬ 
tion his knowledge of marijuana- 

Mr. Tyson. If your Honor please, the doctor has said that 
he had no particular knowledge of marijuana, and I asked 
him to give, if he could, the advantage of the knowledge that 
he had as to toxic psychosis- 

The Witness. I beg your pardon, I have seen three cases 
of psychosis due to marijuana and I have read a great deal 
about it, and I have some idea about it. 

By Mr. Tyson : 

Q. Based on that idea, will you answer the question? 

A. I should say ordinarily that two marijuana cigarettes 
would probably have a very- 

Q. Doctor, you said- 

A. Would have a very reactionary effect on the person who 
took them, if it was an imbecile or a normal person, but 
merely- 

Q. Doctor, you are speaking now of an imbecile with 
535 a mental unbalance superimposed on top of the imbe¬ 
cility? 

A. We could suppose, of course, that a person—that an im¬ 
becile would be knocked out a little more quickly than an 
ordinary person would, that is a person of a very high intelli¬ 
gence might perhaps come a little quicker than an imbecile. 

Q. Doctor, are you familiar with Mr. Bromberg’s article on 
marijuana in the American Medical Association Journal? 

A. I never saw it. 

Q. This is the Journal? 

A. It looks very much like it. 

Q. You subscribe to that Journal? 

A. No; the hospital subscribes to it. 

Q. You read it? 

A. I read it sometimes, particularly the findings on seda¬ 
tives. 

Q. You have never read that? 

A. No; I do not remember of having read that article; no, 
sir. 

Q. Would you say that marijuana cigarettes probably 
would have a toxic effect on both the individuals, is that what 
you said? 

A. I should think so, yes. 
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Q. If I told you, Doctor, that the person who smoked one 
cigarette, who had visual hallucinations and developed 

536 different colors in front of him, and then had eupjhemia 
and laughter, and so on, which required him to sjtay in 

the hospital eight days, would you say that that was a mis¬ 
take, Doctor? 

A. Well, how long did those things last, they did not last 
eight days, presumably, did they? 

Q. Well; now, Doctor, would you say that the word ‘ dura¬ 
tion’’ meant that they lasted eight days? 

A. Duration of those symptoms you are describing? They 
lasted for eight days? 

Q. I am asking now. Doctor, in this very magazine, I know 
nothing about it at all, to be honest, but this duration here 
means the duration of the effect, does it not. is that what the 
duration means? 

A. Wait a minute, let me read this a minute. 

Q. Just read that and find out what the duration is. I will 
let you have the magazine afterwards. 

A. I don’t even know—let me see. this is two days op the 
top here, and this is seven days. 

Q. But this doesn’t happen to be on the top. 

A. That is seven days, and it says “Chronic Alcohol- 

• 

ism- 

Q. Will you answer my question? Does the duration there 
mean the duration of the effects of the smoking of a mari¬ 
juana cigarette or what? 

A. I presume—wait a minute, let me read this. 
This is seven days here, chronic alcoholism and the 
marijuana- 

537 Q. All right, read it. Doctor, if you must read. 

A. Of course, I cannot form an opinion on thai, be¬ 
cause I do not know what the condition of those people Were, 
if it was due to marijuana, I do not know what the condition 

of those people were before- 

Q. What do you mean by that, Doctor, the condition they 
were in before? 

A. W r ell, if a person was toxic and took marijuana it njiight 
cause some other toxic condition. 

Q. Well, what would the effect be—it would have the ^ame 
effect, you say, is that right? 

A. Probably so, yes. 

Q. And in the normal individual you say it* would pass off 
like a dream, probably in three or four hours? 

A. It probably would, yes, probably. 
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Q. Doctor, you understand my question of a little while ago, 
do you not, when I asked you- 

A. No. you did not- 

Q. When I asked you exactly the same question. 

A. No, you did not ask me that same question. What was 
your question exactly? 

Q. Doctor, suppose the prisoner had been in jail a month, 

and he had dreams or heard voices—eliminate the dreams-- 

A. You say there w^ere dreams or were not dreams? 

538 Q. No dreams; he heard voices after he had been in 
jail for a month, and these voices told him to cuss a 

guard, regardless of which one comes along, and the first guard 
comes along, and he cusses at him, would you say that that was 
the after-effects of a marijuana cigarette? 

The Court. I do not think that we have any evidence in this 
case that he had any marijuana at any time, during the time he 
was- 

Mr. Tyson. If your Honor please, there is some testimony 
that he was admitted to Crownsville because he smoked mari¬ 
juana and the District Attorney is attempting- 

The Court. Well, I suppose you vrould have to ask more 
than that, if he took marijuana after he got out. 

Mr. Tyson. Now, if your Honor please, the District Attor¬ 
ney seems to be trying to create the impression- 

The Court. Well, if he had been out and he took marijuana, 
even a month before he went to jail- 

Mr. Tyson. Well, he got out, I think it was on February 15th 
or 18th, was it not, when he was released. 

Mr. Curran. He was committed to Crownsville on January 
30th. 

By Mr. Tyson: 

Q. Now, Doctor, if, in your opinion, a man was paroled from 
an institution February 18th, after having been admitted Jan¬ 
uary 30th, and on, we will say, September 21st heard 

539 voices telling him to cuss a guard, upon what would you 
base those oratorial hallucinations? 

A. What would I base them on? 

Q. Yes; if that was true? 

A. If he actually had hallucinations in this suppositious case 
you are giving me, I suppose the mental disorder might come 
out of some toxic condition. 

Mr. Tyson. No further cross examination. 

Redirect examination by Mr. Curran : 

Q. I might ask you, Doctor, from your examination made 
of the defendant, would you say that on July 19, 1940, the 
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date on which the crime was committed, that the defendaht was 
of sound or unsound mind? 

A. I believe he was of sound mind on that date. 

Q. Would you say he is now an imbecile or not? 

A. He is not an imbecile. 

Mr. Curran. Thank you, Doctor. 

The Court. I think you should ask the specific question as 
to whether he knew the difference between right and wrong, 
and if he did not know the difference between right and yrong, 
and he knew the nature of his act, if he would still commit 

Mr. Curran. Very well, I will ask the doctor that. 

By Mr. Curran : 

540 Q. In your opinion, did the defendant know t\\e dif¬ 
ference between right and wrong? 

A. I believe he did. 

Q. And if he did know the difference between righjt and 
wrong, and if you believe his mental condition was such that he 
knew the nature of his act, would he have perpetrated itf 

A. I believe he knew. 

Mr. Curran. That is all. 

Recross examination by Mr. Tyson: 

Q. Doctor, as a result of your examination at the hospital, 
was not the result of your examination that this man was of 
the mental age of four years? 

A. No. 

Q. What was your answer? 

A. I believe that he had an average mentality. I said that on 
the second examination he did not give the same consistent 
answers that he did on the first- 

Mr. Curran. Just a moment. Now, if your Honor please, we 
do not know how these examinations are made, and I think we 
should have the doctor give us how these examinations are 
made and why he gave certain answers- 

The Witness. Well, for one thing, there was considerable 
difference between the results gotten from the fir&t ex- 

541 animation and the second examination several days 
later, and his attitude at the second examination was 

definitely noncooperative and sulky, and I gained the definite 
impression that he was not endeavoring to put forth his. best 
efforts. His answers were that he didn’t remember, and I don’t 
know, and all sorts of things, and I sort of felt that he w^s an¬ 
swering the questions, that he had answered perfectly freely at 
the time of the first examination—I put him through this test, 
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which we use now for draftees—do you want to look at that, sir. 
I am going to quote it to the jury, so would vou like to look at 
it? 

542 The Court. Suppose you ask the questions- 

The Witness. Well, what I mean is, that on the first 

examination he answered the questions intelligently, and on 
the second examination his answers were “I don’t know, I for¬ 
got, I don’t remember,” and so on, whereas he gave a very good 
account of himself in the first examination , and his answers on 
the second were entirely inconsistent- 

By Mr. Tyson : 

Q. Doctor, you say that the first time you went out to the jail 
he gave you one answer and the next time you went out he gave 
you another answer? 

A. Yes. 

Q. Have you heard read the result of the staff meetings at the 
Crownsville Institution, the result of the defendant at one time 
stating that he lived in Winston-Salem, that he was born in 
August, whenever it was, in 1922. and that he carried on a rea¬ 
sonable conversation, and then on the day he comes up to be 
eligible for parole, which was some several days later, October 
17th, he said that he had been born in New Jersey but he did not 
know anything about the State of New Jersey. Would you say 
that he was noncooperative or that you did not believe him? 

A. I don’t know what the reasons were, but if a person is six 
years old mentally he can at no time answer a question that a 
person of 10 or 15 years old could answer. I think 

543 if he does that he would have the mentality of a person 
of 10 years of age and he could not answer if he had the 

mentality of a 4- or 5-year-old person- 

Q. You admit, then, Doctor, that he could answer one 
question in different ways? 

A. Oh, sure. 

Q. And still be insane? 

Mr. Curran. That is not what he said. 

A. What I meant is that a man accused of a capital charge, 
he can answer a question in any sort of a way, but you cannot 
raise the levels of his intelligence at any time. 

Q. I am glad you brought that out, Doctor. At Crowns¬ 
ville he comes up now for parole. He does not have anything 
hanging over his head—do you follow? 

A. Yes; surely. 

Q. But on examination before that he has stated that he 
was bom in Winston-Salem in August 1922, and what not. 
Now, comes his time to get out, knowing that he has nothing 
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hanging over his head, and he says something else, he is not 
going to the chair or not afraid of going to the chair oir any¬ 
thing else- I 


Mr. Curran: I object- 

Q. He said- 

Mr. Curran. Just a minute. I object to that statement. 


544 


Mr. Tyson. I think that the doctor tried to bring 
that out. 

Mr. Curran. No; he did not. 

Mr. Tyson. I withdraw that statement, if your Konor 
please. 

Mr. Curran. Very well. 

Mr. Tyson. About the punishment hanging over his fread, 
the fact that he makes this statement he is about to be pa- 
rolled, Doctor, and he makes the statement that he was bqrn in 
New Jersey as distinguished from the other places th^t he 
stated when he had the conversation with the staff, thqt he 
was born in Winston-Salem, would you say that that wa£ any 
indication of anything? 

A. Not in and of itself, not at all. 

Q. It was just- 

A. The important part is how well could he answer the 
questions that involved intelligence. If he could answer ^hem 
at a certain level of intelligence, that is the important part of 
the matter. 

Q. So that if he gave two different statements, that wtould 
not mean anything in your mind, is that so? 

A. No; I do not know what the reason for that was, and 
I have no idea what it was. 

Q. Well, let me read what it is. This is the staff report of 
February 16th. and I just want to call your attention to this 
language: “Says he was born in North Carolina on 
March 29. 1922, memory for events not very gqod.” 
545 That is February 16th. Now. on February 17th “He 
claims he was born in New Jersey and he spent a lot 
of time in that state and could not give the capital or the larg¬ 
est city of the State of New Jersey. He knew, however, the 
capital of the United States and the largest city of the United 
States/’ 

Q. That is no indication at all, in your mind, is it. Doctor? 

Mr. Curran. I object. 

Mr. Tyson. He said it was no indication. 

The Court. No indication of w’hat? 

Mr. Curran. Defendant’s counsel is trying to prove, by 
evidence through Dr. Lind that because of the records from 
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the Crownsville Institution that this defendant is insane- 

Mr. Tyson. Just a minute, if your Honor please. The de¬ 
fendant’s counsel—I mean the District Attorney seems to for¬ 
get that the doctor made a statement that he made an exami¬ 
nation of this man and that a month before he made a second 
one- 

The Witness. Oh, no; there was only four or five days 
difference. 

Mr. Tyson. Four or five days difference, and that on one 
of these occasions he made certain statements and on the 
second he did not answer so well, and for that reason the 
Doctor says- 

The Court. He says that on the second day his 

546 answers w T ere that he did not remember or he did not 
know. 

Mr. Tyson. Did not know or did not remember and that he 
was not cooperative at all, and the doctor says because of that 
reason that he did not believe he was giving his best perform¬ 
ance, and on the basis of that I pointed out to the doctor, not a 
difference of four or five days, but a difference of one day where 
he does exactly the same thing, where he is not being con¬ 
fronted with any dread, criminal or in any otherwise and I want 
to find out if it makes any difference, in his opinion, whether 
or not he was giving his best performance. 

Mr. Curran. I object, unless counsel wants to argue that 
to the jury, that is one thing- 

The Court. You are getting into something now that I did 
not realize before, and that is the fact that he said something 
at one time and something different at another time, whether 
or not this man was giving his best performance. You can go 
through this test and find out just what the text consisted of, 
but I will sustain the objection at this time. 

Mr. Tyson. And will your Honor grant us an exception, 
please. 

The Court. Yes. 

By Mr. Tyson : 

Q. Doctor, this is a copy of the test you gave him? 

547 A. Yes, sir. 

Mr. Tyson. Would you like tp see it because I am 
going to introduce it, I would like to introduce this copy into this 
trial. 

Mr. Curran. I object unless the doctor explains the tost. 

The Court. I suppose that would be necessary. 
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By Mr. Tyson: 

Q. Very well, Doctor, explain the test. 

A. This is rather a simplified version of the various intelli¬ 
gence tests that we give. There are many kinds of intelligence 
tests, and it is intended to indicate how much intelligence a 
person has. Now, this test has been currently used on th|e draf¬ 
tees in the present emergency—do you want me to re^d this 
whole thing? j 

Mr. Tyson. That is right. 


The Witness. This is the Kent 10-minute oral test, jand it 
begins with some very simple questions, and the various djaftees 
are given credit for the different answers, and they rang^ from 
one to five points, and then these points are added up^-how- 
ever, I might say that it is not possible to tell exactly the ltnental 
age of a person. 

This test is not nearly as comprehensive as the Benet-Seaman 
test, but most persons agree that this is, in its general 
54$ application, as good as that test, except that it is in some¬ 
what more of a simplified form, and all the persons who 
have used this test state that it comes very close to it- 


By Mr. Tyson : 


Q. Doctor, will you tell us about that test, without explain¬ 
ing the Benet-Seaman test- 

The Witness. I am explaining it. Those who have used 
this test have agreed that it is very close to the Benet-Seaman 
test. The questions are arranged in groups. Group 1 has, the 
first question, What are houses made of, and you give credit for 
one point for each item, one to four, as, for example, concrete, 
brick, wood, and so on. 

Second, what is money made of, and you give the points, you 
would give four points, such as if the answer was paper, or four 
metals, that is one point each. The next question is Why does 
cork float on water, and you give one point if they say liiht or 
not so heavy and two points for lighter than the water >vhich 
it displaces and three points for the lower specific gravity; in 
other words that being the correct answer, you would give Credit 
for all of the points. 

Then there is question four: What is sand used for. You 
give one point for play or scrubbing, two points for anyj con¬ 
struction use, four points for glass, which, of course, is 4- cor¬ 
rect and intelligent answer. 

Number 5, if the flag floats to the south, from what 
549 direction is the wind. You get three points if yoti an¬ 
swer that it is from the north and there are no partial 
credits. That is all in Group 1. 
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In Group 2, “Where do fishes live.” If a person says water 
or any body of water, he gets credit and there are no credits 
for any other explanation. 

Question 7 is, "What is candy made of. There are two points 
for sugar and no additional credit for other items. 

Question 8 is what is the color of grass. There is one point 
for green, two points when brown or yellow is mentioned in 
addition to the green. 

Question 9. how many days in a week, and there are two points 
if the answer is given easily without hesitation and one point if 
there is. that is. if they cannot think very fast, and there are 
no additional credits. 

Question 10, what does ice become when it melts, and there 
is one point if the answer is water. Now, we come to Group 3. 
and the first question is how many minutes in an hour, and 60 
gets one point. 

Question 2, how many days in a month, 30 or 31, one point 
for each. There is one additional point for 28 or 29 referring 
specifically to February and no credit for 28 when it refers to 
four weeks. 

For example, a month with four weeks, you would not get a 
credit for that. 

550 Question 13, Why is it colder at night than in the day¬ 
time. There are two points if the answer is sun goes down or 
other reference to lack of sun. There are three credits given 
for rotation of the earth, and if a subject cannot answer that 
question you turn the question around and say What happens 
after the sun goes down, that makes it kind of easier, you just 
sort of reverse the question, and there is one point for a correct 
answer to the reversed question. 

Question 14 Tell me the name of some birds, and if you get a 
correct answer to 14. you can give the total of one point for 
each bird. 

Question 15 is Give the names of some fishes, and there is one 
point each up to four, that is, if you get, if there are more than 
four in the group, you give them the total number of credits 
allowable. Now, there are some additional groups on here, 
but those two are the principal groups. 

Q. Is that the result of the test that you gave this defendant? 

A. Yes. 

Mr. Tyson. I offer that in evidence. 

***** 

Q. May I find out this again. How long did you examine 
Lindsey the first time you went up there? 

A. About an hour and a quarter, I should say. 
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551 Q. And the second time you went up there, how long? 

A. The second time, was something like an hour, I 

believe, I could not give you the exact number of minutes. 

Q. Something less than an hour? 

A. Something less than an hour. 

Mr. Tyson. No further questions. 

Redirect examination by Mr. Curran : 

I 

Q. In your opinion, Doctor, as the result of that examination, 
would that show the defendant’s true mental age? 

A. No. 

Q. Will you tell this jury whether or not psychoses associated 
with mental deficiency are of short or long duration? 

A. They are of short duration, sometimes only a few days, 
usually at most a few weeks. 

Mr. Curran. Thank you. Doctor. May the doctor be ex¬ 
cused? 

Mr. Tyson. Just a minute, Doctor. 

Re-cross-examination by Mr. Tyson: 

Q. Is that the result of a study or your personal determina¬ 
tion? 

A. I have not seen very many cases, but I have stlidied 

552 a great deal. 

Q. And you say psychosis and mental deficiency! is of 
very short duration? I 

A. Absolutely. 

Q. In all cases? 

A. Yes; that is the usual interpretation of the thing. 

Q. In all cases? 

A. In typical psychosis cases it is transitory; yes. 

Q. Now, will you answer my question? 

A. Well, I am trying to answer your question. Of course, 
there is a great deal of difference in the interpretation of the 
definition of mental deficiency, sometimes it may be due to $ome 
disease from old age, or there may be a psychosis from senile 
atrophy, but a mentally deficient person may have the condi¬ 
tion during a whole lifetime. 

For example, we have defectives for 20 years, and every two 
years they will get a love psychosis for a few years and then 
they will get over it and they will be the same as they were 
before. 

Q. Are you through, Doctor? 

A. Yes. 

By Mr. Tyson : 

Q. Do you mean that a mental deficiency is of short dur&- 
tion or psychosis? 
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A. Mental deficiency is that long. A mental deficient does 
not get any better, that goes on for years. 

553 Q. Or psychosis or insanity? 

A. Not psychosis, mental deficiency. 

Q. But I said psychosis. 

A. Oh, yes, psychosis, that is usually of a short duration. 

Q. But it can be of a long duration? 

A. Oh, yes, it might be. 

Q. But, my question is asking you whether psychosis can be? 
A. It can be, sure. 

Mr. Tyson. Very well. 

By Mr. Curran : 

Q. But can psychosis without mental deficiency be lifelong, 
Doctor? 

A. I never heard of that sort of psychosis. 

Q. Well, will you answer the question. Doctor, that psychosis 
may be? 

A. I never knew, I do not think I ever heard of any such a 
case. 

Q. Well, Doctor, would you say it can or it can’t, can you 
answer that question? 

Mr. Curran. In your opinion. 

The Witness. I would say in my opinion, no, it cannot be. 

***** 

558 Mr. Curran. Dr. Schneider. 

Dr. Antoine Schneider, a witness called on behalf of the 
Government, in rebuttal, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Curran : 

Q. You are a member of what profession, Doctor? 

A. Medical. 

Q. Specializing in any particular field? 

A. In mental and nervous diseases. 

Q. For how long, Doctor? 

A. Practically since 1927. 

Q. And you are a graduate of- 

Mr. Curran. Do you admit the doctor’s qualifications, Mr. 
Tyson? 

Mr. Tyson. Yes, sir. 

By Mr. Curran: 

Q. Dr. Schneider, I will ask you whether or not you had an 
occasion to examine the defendant Roland J. Lindsey? 
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A. Yes, sir. 

Q. When was that, Doctor? 

A. On the 2nd and 4th of this month. 

Q. Can you state an opinion as to whether he is of 

559 sound or unsound mind as a result of the examination 
that you made? 

A. In my opinion he was of sound mind. 

Q. Can you state whether or not, in your opinion, as the re¬ 
sult of the observations and examination you made, the de¬ 
fendant Lindsey is an imbecile? 

A. No; he is not an imbecile. 

Q. Can you state, in your opinion, Doctor, from observation 
and the examination that you made of this defendant Whether 
or not, on July 19th, the date of the crime, that he was of sound 
or unsound mind? 

A. In my opinion he was of sound mind. 

Q. Can you say that—what is your opinion as on July 19th 
on the question of whether or not he was an imbecile? 

A. In my opinion he was not an imbecile. 

Q. From your examination are you of the opinion that the 
defendant Lindsey knew the difference between right and 
wrong? 

A. Yes, sir. 

Q. Why? 

A. To give you an example. I was asking him about {he de¬ 
tails of this incident that happened on that date. He tj)ld me 
that after his encounter with the soldier that he hopped a freight 
and had gone over to Baltimore, and he told me that hj> came 
back the next day, so I was trying to get some lea4 about 

560 this question of knowing right from wrong, and 1[ asked 
him if he had known that he had killed the soldier, would 

lie have come back the next day, and he answered to this effect, 
no, sir, I keep right on going, I am scared of the law. 

Q. Doctor, at the time of the commission of the crim^, July 
19,1941, do you believe that the defendant was laboring) under 
such a defect of reason or mental deficiency or disease of the 
mind as not to know the nature and quality of the act which he 
did? 

A. No, sir ; I do not. 

Q. Do you believe, Doctor, that a person who can cari|y on a 
coherent conversation, who is oriented, who has gone to the 7th 
grade in school, whose schooling and general education are fair, 
whose insight, reasoning powers and judgment are fair, to be 
an imbecile? 

A. No; he could not possibly be. 

Mr. Curran. You may take the witness. 
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Cross-examination by Mr. Tyson : 

Q. Doctor, you said that you made an examination of Lindsey 
on the 2nd and 4th? 

A. Yes, sir. 

Q. Were you in the company of any other doctors? 

A. The first time, no; the second time, yes. 

Q. All three of you examined him together? 

A. The second time there were present myself, Dr. 

561 Lind and Dr. Williams. 

Q. Did anybody in that group express the opinion that 
Lindsey had psychosis with mental deficiency? 

A. I cannot answer you definitely because I would have to 
rely entirely upon memory, but it is my impression that that was 
not mentioned. I may be wrong there, though. 

Q. I will ask you this. Doctor, did Dr. Lind make that state¬ 
ment? 

A. To the best of my knowledge he did not. 

Q. You were in the presence of Dr. Lind and Dr. Williams at 
the conclusion of this examination? 

A. Yes, sir. 

Q. And you deny that Dr. Lind made this statement? 

A. No, sir; I do not deny that Dr. Lind made the statement. 
Q. I am asking you now, do you deny it? 

A. No; I don’t deny it, because I did not hear everything 
necessarily that went on between Dr. Williams and Dr. Lind. 

Q. At that time did you agree with Dr. Lind if he did state 
that? 

A. Would I have agreed? 

Q. Did you agree? 

A. I do not see your point. I am telling you I am not cer¬ 
tain that he said it. 

Q. If he had said it at that time, did you agree? 

Mr. Curran. I object. 

The Court. I think that is hypothetical. You can ask 

562 him if that was his opinion because he did say himself 
at that time that he formed an opinion there, but to 

ask him if he would agree to something, I do not think that is 
proper. 

Mr. Tyson. Very well, I withdraw that question. 

The Court. You may ask him if he has answered this thing, 
that the defendant was suffering from psychosis with mental 
deficiency, or if he thought that. 

By Mr. Tyson : 

Q. Doctor, did you yourself say “I agree with you, Dr. Lind.” 
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Mr. Curran. Just a minute, what is Dr. Lind supposed to 
have said? 

Mr. Tyson. Dr. Lind is supposed to have said he is suffer¬ 
ing from psychosis with mental deficiencjL 

Mr. Curran. Now, that is not correct, your Honor, an|d the 
defense counsel knows that Dr. Lind never testified to s|ich a 
thing. 

Mr. Tyson. I did not say Dr. Lind testified to that. 

The Court. Well, you misunderstood me. I do not think 
you can go about it in that way. The witness has said that he 
did not, so far as his recollection goes, hear that. If you want 
to ask him if he himself expressed the opinion that the defendant 
was suffering from a psychosis with mental deficiency, you 
may ask him. 

563 By Mr. Tyson: 

Q. Did you yourself express such an opinion? 

A. No, sir. 

Q. What type of examination did you give Lindsey on Octo¬ 
ber 2nd, Doctor? 

A. It is impossible to classify that in any type because of 
the fact that the patient was so absolutely uncooperative. I 
mean, I had to do the best I could to obtain even a minimum of 
information that I got on that day, I tried everything. 

Q. Did you have a history from anybody else other than the 
patient himself? 

A. Let me think. No; no; not at that time. 

Q. You have said that the patient was noncooperative, that 
you could get nothing out of him- 

A. I did not say I could get nothing, I said I got a minimum. 

Q. You got a minimum. How long were you there, Doctor? 

A. To the best of my recollection approximately 30 minlutes. 

I was in the jail 40 minutes. 

Q. And you were in Lindsey’s presence about 30 minutes!? 

A. About that. I could not remember the exact number of 
minutes. 



564 A. We spent, again to the best of my recollection, 
approximately from an hour to an hour and a half in 
the jail and we were with Lindsey, I should say, betweeb 45 
and 60 minutes. Now, that is an approximation. I did not 
have my stop watch with me. 

Q- At that time, Doctor, did you have any history of the 
patient or the defendant? 

450831—42-18 


272 


ROLAND J. LINDSEY VS. UNITED STATES 


A. Yes; from Dr. Williams. 

Q. Dr. Williams, what information did you receive from 
him? 

A. That he was from North Carolina, that he had wandered 
about a good deal, that he had no very close family ties, that 
he had been employed sporadically, had gone only to the 
fourth grade in school; that was part of the information, as 
I remember, that Dr. Williams gave me. 

Q. He did not give you any criminal history? 

A. You have me there, I don’t remember that. 

Q. He did not give you any history- 

A. Somebody gave me a criminal history, but I think that 
was Mr. McCarthy. 

Q. Did anyone give you a history of a Crownsville incident? 

A. W’hat? 

Q. Did anyone give you any history of a Crownsville inci¬ 
dent? 

A. Yes; Dr. Williams did, that is right. 

Q. Did you attempt to get in touch with Crownsville- 

A. No, indeed. 

565 Q. To get the records? 

A. No. 

Q. Did you accept the information that you received from 
Dr. Williams? 

Mr. Curran. What does the defendant mean, did he accept 
the information. 

Mr. Tyson. I mean, did he accept that in coming to his 
final- 

The Court. Did he accept it as proof? 

Mr. Tyson. That is right. 

Mr. Curran. You mean the information as to Crownsville? 

Mr. Tyson. The information that he received from Dr. 
Ernest Y. Williams. 

The Witness. I believe- 

Mr. Curran. Just a minute. I object. I do not know 
what information he got from Dr. Williams. 

Mr. Tyson. The doctor just said what information he re¬ 
ceived. 

The Court. Well, we do not know w’hat information he 
received. He said he was told about the Crownsville inci¬ 
dent. Well, I think he might ask, on cross examination, if 
he took that into consideration in reaching his conclusions. 

Mr. Curran. Oh, I have no objection to that. 
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By Mr. Tyson : 

Q. Did you take the information you received fronji Dr. 
Williams into consideration in making your final deter- 
066 mination, Doctor? 

A. Yes, I did. 

Q. Were you there. Doctor, when the test was given Lindsey? 

A. Yes, sir. 

Q. It was a Kent test, wasn’t it? 

A. Kent, I believe; that abbreviated test. 

Q. What was the result of that test, Doctor? 

A. The result was that he apparently showed a mental age 
of, I believe, six years. 

Q. A mental age of six years. In the general classification 
that you psychiatrists give you rated him as what, Doctor? 

A. If it were reliable it would rate him as an imbecile. 

Q. Are you intimating that the test is not reliable? 

A. Definitely. 

Q. But that is a generally accepted test, is it not, Doctor? 

A. Oh, yes; it is an accepted test. 

The Court. Doctor, will you give us your reasons for spying 
that. 

The Witness. Yes, sir, very gladly. 

The Court. You see, we do not know what took place there 
that afternoon. Now, will you tell the jurors why you say] that 
you do not accept this test. 

The Witness. Because I believe, as I imagine will comp out 
later, that this man was definitely malingering; in 
567 plain words, he was not telling the truth. I believe that 
for a number of reasons, the fact that the history that he 
gave me and that he gave other people, particularly Dr. Lind, 
was so entirely different, that he seemed to show such remark¬ 
able gaps of memory for certain events and such an acute reten¬ 
tion of memory for details of other events that he—that when 
we asked him some very, very simple questions he would com¬ 
pletely deny knowing anything about the question, and at other 
times he would give reasonable answers. 

An example of that is that he was asked to name some of the 
common birds. Finally, after a considerable length of time he 
mentioned the word “pigeon” and he was unable to remember 
any other birds. Now, I think that a child of six would prob¬ 
ably remember a few more words than a pigeon. Those are 
some of the reasons that I am giving you. 

* * * * ^ 

Q. Doctor, you had occasion to examine many inmates of St. 
Elizabeths and other insanity institutions? 
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A. Yes, indeed. 

Q. Is this a fact or not, Doctor, on today you can talk to Sub¬ 
ject A. He talks absolutely normally and intelligently along 
all lines, he would answer any question within reason, talk co¬ 
herently and what not, and on tomorrow, when you got ready 
to examine that man he could not answer anything or 

568 would refuse to answer anything, is that true or not? 

A. Yes, indeed. 

Q. It is true? 

A. It is true. 

569 Q. Is it true, Doctor, that a person, based on your ex¬ 
amination, Doctor, an insane person can, today, when 

you ask him what birds there are can tell you pigeons, spar¬ 
rows, ravens, any number of birds, and tomorrow, when you 
asked him, he might just say, “Pigeon/’ and stop, and would not 
answer anything else, is that true, Doctor? 

A. It is true, but not usual. 

Q. Insanity is not a usual thing, is it, Doctor? 

Mr. Curran. I object- 

A. I would not be quoted on that. 

Q. Doctor, if a person was diagnosed as being a psychotic 
with a mental deficiency, in your opinion, Doctor, is that a pass¬ 
ing affair or could it be a permanent- 

Mr. Curran. Mr. Tyson, you mean psychosis with a mental 
deficiency. 

Q. Psychosis with a mental deficiency. 

A. Those are passing affairs. 

Q. Doctor, have you ever read Brande’s text book on clinical 
psychology? 

A. Who? 

Q. Brande’s? 

A. I don’t remember that, no. 

Q. Published by—I cannot read this particular thing. We 
will get to the next one. Did you ever hear of Badger’s text 
book- 

Mr. Curran. What is the purpose of this now? Counsel has 
conceded that the doctor is well qualified as a psychiatrist 

570 to testify in this case. 

Mr. Tyson. If your Honor please, this doctor has tes¬ 
tified that- 

The Court. I will permit him to answer these questions. 

By Mr. Tyson : 

Q. Have you ever read Badger’s text on psychology, by C. W. 
Moseby? 

A. No, sir. 
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Q. Have you ever read Treadgold’s on deficiency? 

A. What deficiency? 

Q. Fifth edition? 

A. I mean what deficiencies? 

Q. Ten per cent of all the inmates- 

The Court. What kind of deficiencies? 

The Witness. You mean vitamin deficiencies, mental de¬ 
ficiencies— 

Mr. Tyson. Ten per cent of all deficiencies, what this book 
goes on to describe, if your Honor please. 

The Court. Give him the title. 

Mr. Tyson. That is the title. 

The Witness. Well, I have not read it anyhow. 

By Mr. Tyson : 

Q. You have read it? 

A. No, I have not. 

Q. If I told you these things, Doctor, that- a patient was— 
entered St. Elizabeth’s on March 20th—March 30, 1908, and 
was there on March 30. 1941. would you say that was a 
mistake? 

571 Mr. Curran. I object, if your Honor please. 

The Court. Objection sustained. 

Mr. Tyson. Just a minute. I have not finished, with psychosis 
with a mental deficiency. 

Mr. Curran. I object. 

The Court. I will sustain the objection. 

Mr. Tyson. May I have an exception, if your Honor plejase? 
The Court. Yes. sir. 

By Mr. Tyson : 

Q. Doctor, in St. Elizabeth’s, if a patient was admitted on 
March 16, 1926. and was there March 3, 1934, with a psychosis 
with mental deficiency, would you say that was right or wrong? 
Mr. Curran. I object. 

The Court. Yes, I sustain the objection. 

Mr. Tyson. May I have an exception? 

The Court. Yes. 

By Mr. Tyson: 

Q. Doctor, at St. Elizabeth’s, if a patient was admitted Feb¬ 
ruary 10,1933, and was in the hospital March 3,1934, would you 
say there w f as a mistake? 

Mr. Curran- I object. 

The Court. Sustained. 

Mr. Tyson. May I have an exception? 
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572 The Court. Yes. 

By Mr. Tyson : 

Q. Doctor, at St. Elizabeths. September 17, 1925, a patient* 
was admitted, as was the other three, with psychosis with men¬ 
tal deficiency, and was at the institution, still declared insane 
as all the rest, and was there on March 3, 1934, you would say 
that was a mistake? 

Mr. Curran. I object. 

The Court. Sustained. 

Mr. Tyson. May I have an exception, if your Honor please? 

The Court. Yes. 

By Mr. Tyson: 

Q. You have not read any of these text books. Doctor? 

A. No. sir; I have written my own text. 

Q. You are a diplomat. Doctor. 

Mr. Curran. What? 

The Court. He said he had written his own text. 

Mr. Curran. Did you ask him if he was a diplomat, a diplo¬ 
mat of the American Board of Neurology and Psychiatry? 

Mr. Tyson. I beg your pardon- 

The Witness. A diplomate. 

By Mr. Tyson: 

Q. What are you a diplomate in. Doctor? 

A. In neurology. 

573 Q. In neurology? 

A. That is right. 

Q. Is this neurology or psychiatry? 

A. This is psychiatry. 

Q. Psychiatry? 

A. That is right. 

Q. So you are not a diplomat- 

A. That is right. 

Q. In psychiatry? 

A. That is right. 

Q. So that extent of your studies would be on neurology 
and not on phychiatry? 

A. No. sir; definitely not. 

Q. Doctor, if you were examining a patient at St. Elizabeths 
or at some other insane institution, and on examination of the 
patient he was talking coherently with you, and what not, 
and entered into a very intelligent conversation, and then you 
left the hospital, as the result of that discussion and that infor¬ 
mation that you have received from the patient, that is the fact 
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I 

that he talked coherently and very intelligently, would you 
consider him sane? 

A. You mean would I base—May I ask you a question? 
Would I base my opinion as to his sanity entirely on what he 
told me? 

Q. That is right. 

A. No. 

Mr. Tyson. Absolutely. 

By Mr. Tyson : 

Q. Doctor, you have stated to the Court and to the 

574 Court and to the jury that you believed that thisj man 
was malignering or lying. Did you have any basis for 

that belief, Doctor? 

A. I have given my reasons for that. 

Q. Will you give them to us again, Doctor? 

A. Yes; the fact that this man—to put it briefly once dgain, 
that this man’s story varied so much, and it seemed to me to 
be very, very inconsistent, and at the same time, if I may men¬ 
tion this, that he had one of the strongest reasons in the ^vorld 
to profit by a diagnosis of insanity. j 

Q. You say that is based on one of the reasons for j your 
opinion, that is. that he has one of the strongest reasons i^i the 
world to attempt to prove the fact that he is insane? 

A. Yes, sir. 

Q. By trying to make that impression? 

A. Yes, sir. 

575 Q. Ordinarily, Doctor, inmates of an insane institu¬ 
tion want to get out, don’t they? 

A. No, sir. 

Q. They want to stay? 

A. No, sir, not necessarily. You are putting words in my 
mouth. 

Q. I am asking you, do they want to stay? 

A. Some do and some do not. 

Q. Some very definitely do not, don’t they. Doctor? 

A. That is right. 

Q. They even go this far as to call lawyers all over town 
and tell them to take their case, don’t they. Doctor? 

A. Oh, yes. 

Q. Doctor, which is of greater importance, an examination 
by a doctor, one; or examination before the staff or a staff 
conference? 

A. I do not see how I can answer that. | 

Q. Well, Doctor, in a staff conference, what usually hap¬ 
pens? 
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A. Well, there again that cannot be answered. Sometimes 
a definite diagnosis is arrived at, and sometimes it results in 
confusion. 

Q. Doctor, you misunderstood. Who is present at a staff 
conference? 

Mr. Curran. I object. 

The Court. I think. Mr. Tyson, we are interested in one 
staff conference at which this doctor was not present. 

576 You have had on the stand one of the doctors who was 
there. I do not think that staff conferences generally 

would enlighten us on what happened at that one. 

Mr. Tyson. If your Honor please, I want to know the dif¬ 
ference between an individual examination and what is 
known—I don’t know what it is—in an insane institution by 
a staff conference. I think I am entitled to know that. 

Mr. Curran. I object to that, because what we are con¬ 
cerned with is the individual examinations made of this de¬ 
fendant Lindsey. 

The Court. It is the question of the particular staff con¬ 
ference that we are concerned with, and this doctor was not 
there. We have had the doctor that was present from whom 
we can find out all we want to know. 

Mr. Tyson. Then I take it your Honor sustains the objec¬ 
tion? 

The Court. I do. 

Mr. Tyson. May I take an exception? 

The Court. Yes. 

By Mr. Tyson : 

Q. Doctor, you have attended staff conferences? 

A. Yes, sir. 

Q. You have made personal examination: is that right? 

A. At the conference? 

577 Q. No; of individuals? 

A. Oh, yes; surely. 

Q. Have you ever made examinations at a staff conference? 

Mr. Curran. I object. It is not what this doctor has done 
at some other staff conference. 

Mr. Tyson. He claims to be a psychiatrist. 

Mr. Curran. You admit that, don't you? 

Mr. Tyson. Yes; but if he has never had a staff conference, 
I am doubtful now. 

Mr. Curran. I maintain it is not what this doctor did at a 
staff conference with somebody else—it is what the doctors 
did at the staff conference at Crownsville in Maryland with 
this defendant Lindsey, and furthermore, your Honor, it is 




ROLAND J. LINDSEY VS. UNITED STATES 279 

very obvious what counsel is trying to do, and we will b^ar in 
mind that counsel for the defense placed in evidence th|e re¬ 
sults of the staff conference held in Crownsville. 

Mr. Tyson. That is exactly what counsel for the defense is 
going to read. too. 

The Court. I sustain the objection. 

Mr. Tyson. May I have an exception? 

The Court. Yes. 

By Mr. Tyson. 

Q. Doctor, if on February 16th—first you say thatj the 
very idea that the man is in trouble and wants to get 

578 out of some very serious difficulty would profcfably 
cause him to lie in such wise that you could not g^t an 

examination of him, is that right? 

A. I certainly believe that is entirely possible. I think I 
would, under the circumstances. 

Q. That is what you would do. All right. Doctor. Now, if 
it were the other way. if you were trying to get out of a situa¬ 
tion, if you were in a situation of difficulty- 

A. I don’t get that. 

Q. You are in a situation of difficulty. 

A. Yes. 

Q. And you are trying to get free, all you have to do is to tell 
the truth, then would you tell the truth? 

Mr. Curran. I object. This is not proper cross-examination 
of this witness. 

By Mr. Tyson : | 

Q. Ordinarily—not you. Doctor—but would an insane ^nan 
attempt to tell the truth? 

The Court. I believe he can answer that. 

The Witness. May I have the question again? It has been 
so confused. 

By Mr. Tyson: 

Q. If a person was in an insane institution- 

A. (Interrupting.) May I mention this—there are no in:>ane 
institutions. 

579 Q. What institutions are there? 

A. There are institutions for the insane. 

Q. If a man happens to be in an institution for the insane 
and he is calling these lawyers, as you describe, to try to- get 
him out—“Get me out of here,”—and there came a staff con¬ 
ference to determine whether he was fit to get out, do you tliink 
that he would tell the truth if he is capable? 
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A. I will have to get this straight in my own mind. Do you 
mean that if he were discharged, he would still be in difficulty? 

Q. Oh, no; if he were discharged he would be' completely 
free. 

A. That he would tell the truth? 

Q. Yes. 

A. Yes; he would tell the truth then. 

Q. Very well, then. Doctor. On February 16, if he is in an 
institution for the insane and he is trying to get out. and on 
February 16th he makes this statement, that he was born in 
Winston-Salem March 29,1922—that is on February 16th. On 
the next day, he comes up before a staff conference. I take it 
that a staff conference is four or five doctors—I don’t know— 
and the Court won’t allow me to go into that—but he comes to 
a staff conference anyhow, and he says that he was born in the 
State of New* Jersey. On that one statement alone, 

580 Doctor, would you say that the man was lying and 
maligwering? 

Mr. Curran. I object. Now, here is the course of procedure 
that the defense counsel is attempting in this case. They are 
taking a psychiatrist and asking him a question as to what hap¬ 
pened in February of this year, when the defense has submitted 
to this jury records of the Crowmsville Hospital for the Insane 
as to the date of the defendant’s admission, as to how long he 
was there, and his subsequent dismissal on parole, as the de¬ 
fense refers to it- 

Mr. Tyson. As is referred to in the records. 

Mr. Curran. Very well. He is out, anyway. And they sub¬ 
mit the records of that hospital, and submit what happened at 
one time in the hospital, and what happened at the other time 
in the hospital as to whether the defendant was born in Wins¬ 
ton-Salem or in New Jersey, and has vouched for the credibility 
of these records, and because he was, as they say, on parole, and 
then attempt to ask this doctor, this psychiatrist, that because 
on one piece of paper on one day it says that he was born in 
Winston-Salem, and then on another piece of paper of his own 
records, that he was born in New Jersey, and he therefore asks 
this Doctor’s opinion on that, and I say it is improper. 

581 Mr. Tyson. If your Honor please, first of all. these 
are the records of the Crownsville State Hospital. The 

doctor has testified that he examined Lindsey on October 2nd 
and again on October 4th, that on October 4th he made differ¬ 
ent statements than he made on October 2nd and therefore in 
his opinion he was lying or, as the doctor says, malingering. 
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I ask the doctor, is this evidence of lying? I am not denounc¬ 
ing any of the records of the State Hospital. These are true 
records, I think, and they have been introduced in evidencb. 

The Court. I think you have picked that as one of thei rea¬ 
sons the doctor gave. He saw this man for a half an hour pr so 
and gave his opinion as to whether the man was cooperative in 
that test. I don’t think that he can answer your question from 
that one thing, that the man made two different statements as 
to the date of his birth—whether that is malingering. I dp not 
think it sheds any light on the doctor’s credibility, and I sustain 
the objection. 

Mr. Tyson. I take an exception. 

By Mr. Tyson: 

Q. Doctor, as the result of this Kent test that you ga\fe or 
that was given, the mental age as the result of the tests was 
about six years, is that right? 

A. That is right. 

582 Q. The mental age of an imbecile, low-grade, is about 
six years, is that right? 

A. Low-grade imbecile would be a little bit lower than ihat. 
That is a comparatively high-grade imbecile if you are going to 
split hairs. 

Q. What is the mental age of an imbecile, Doctor? 

A. Roughly from about three until about six to seven. 

Q. And what is the mental age of an idiot? 

Mr. Curran. I object. We have no testimony of any idiojs in 
this case. 

The Court. I don’t know whether counsel thinks we heed 
testimony on that. I will let him answer the question. 

The Witness. The mental age of an idiot is from zero up to 
the lowest age of the imbecile. 

By Mr. Tyson : 

Q. And what is that, Doctor? 

A. Approximately three years. 

Q. Would you give your reaction—the action, not your re¬ 
action—the action that would come to your mind if a person 
who is an imbecile at the age of 18 or 19 as the case may be, Vho 
committed, we "will say, a criminal act. describe if you will just 
what an imbecile would do. 

Mr. Curran. I object. 

The Court. I sustain the objection. 

Mr. Tyson. If your Honor please, he said that result of 
-583 this test showed that Lindsey had a mental age of six— 
whether he believed it or not. If that is so, then accbrd- 
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ing to the tests and standards in psychiatry, Lindsey is an im¬ 
becile. I will take it away from anything else. If Lindsey had 
committed a crime on July 19th in Patterson’s Woods as an 
imbecile, what do you think would be his reaction. 

The Witness. I hope I am not an imbecile; I cannot answer. 

By Mr. Tyson: 

Q. Doctor, are imbeciles likely to violate the law often— 
more likely than an average individual? 

A. I should say, probably yes. 

Q. Do they lack strength of character ordinarily? 

A. Yes. they do. 

Q. Character meaning what? 

A. It is very difficult to define except perhaps the ability to 
resist temptation or to refrain from impetuous acts. 

Q. Is independent thinking possible in the case of an 
imbecile? 

A. You are asking me some pretty hard questions. Inde¬ 
pendent thinking, in my opinion, is possible. 

Q. What is that? 

A. It is possible. 

Q. To what level. Doctor? 

A. To the imbecilic level. 

Q. That is. to the age of six years or three years or 
584 whatever the case may be—from three to minus seven? 

A. Yes. sir. 

Q. Do they have any ethical feeling? 

A. May I ask you a definition of “ethical feeling”? 

Q. Well. Doctor, you would not hardly say that another doc¬ 
tor that you know very well committed some act that was in 
violation of the law and tell the world that? That is probably 
not ethical? 

A. Probably not. 

Q. Do you know what I mean by “ethical,” Doctor? 

A. I think so. 

Q. Now, will you answer my question? 

A. If you will repeat it. 

Mr. Tyson. I will ask the reporter to repeat it. 

(The following question is repeated: “Do they have any 
ethical feeling”?) 

The Witness. That is pretty doubtful, really, whether they 
do. 

By Mr. Tyson: 

Q. Can they be easily induced to commit acts the conse¬ 
quence of which they cannot foresee? 
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A. Yes, they can be. 

Q. After they commit these acts, do they seek to prevent 
detection? 

A. I will have to qualify that by saying that those who are 
at the upper levels of imbecility will make frequently 
585 some rather childish effort to conceal their responsibility. 

Q. In what way. Doctor? Will you give us an 
example? 

A. Well, I can exemplify it by the ostrich hiding his hekd in 
the sand. 

Q. Will you explain that, Doctor, further. 

A. Yes. How do you want me to explain it? 

Q. Just what an imbecile would do if he committed a crime, 
serious crime—for instance, the crime that we are speaking 
about. 

A. An imbecile of an age of six or seven years—the first 
thing that he would do, I imagine—I say, I cannot tell from 
personal experience- 

Mr. Curran. (Interrupting.) I am going to object to this. 

The Court. I sustain the objection. 

Mr. Tyson. May I have an exception? 

The Court. Yes. 

Q. Doctor, we will take an imbecile, big and strong, about 
around 19 to 25, is he easily offended? 

A. Again, that cannot be answered specifically. Some are, 
and others are unusually placid. 

Q. Some are unusually irritable? 

A. Irritable. 

Mr. Tyson. That is all. Doctor. 


587 Thereupon Ernest Y. Williams, recalled as a pit- 
ness in surrebuttal. having been previously sworn, 
testified as follows: 

Direct examination by Mr. Atkinson : 

Q. You are Dr. Ernest Y. Williams? 

A. Yes, sir. 

Q. And you testified yesterday? 

A. Yes. 

Q. Doctor Williams, I will ask you if psychosis, associated 
with mental deficiency, is a thing of long or short duration? 

Mr. Curran. I object. 

The Court. He has already answered that question, And 
the record shows that he said it is not of short duration, but 
was of an indefinite duration. 
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By Mr. Atkinson: 

Q. Upon what do you base your opinion. Doctor? 

A. May I answer that question? 

Q. I believe your answer there was of indefinite duration. 

A. I wanted to know if I could answer that question. 

The Court. Yes, you can answer that question. 

588 A. It is possible because of these factors. In the 

first place, the works of Brodie- 

***** 

The Court. Let us have your own experiences. Doctor. 

The Witness. My own experience, in 1933 to 1934. showed 
that four cases studied by me at St. Elizabeths—showed that 
in one case there was a patient in the institution since 1908, a 
period of 20 years, another case had been there from 1927, 
eight years, and another case in 1925. I have the names of 
the cases with me, and I can turn them over to you, not for 
the Court, but I can turn them over if such names are wanted. 
***** 

Q. Now, Doctor. I ask you, does an insane person have free 
intervals- 

Mr. Curran. I object- 

Q. (Continuing.) -where they can talk in the same 

manner as ordinary people? 

• Mr. Curran. I object to that; you ruled on that. 

The Court. I will overrule the objection. 

589 Mr. Curran. You ruled on that at the bench, your 
Honor. 

The Court. I thought you all agreed upon what the answer 
was to the previous question, and I will permit him to answer 
this question. Go ahead. Doctor. 

The Witness. Yes; they definitely have free intervals. It 
is only by that means that quite frequently our students are 
able to get information from those cases. There are some 
cases, however, that are definitely stupedacious and from 
which nobody can get any information from, and there are 
quite a few cases, as far as from anyone going into an institu¬ 
tion and talking to these patients where, perhaps, you might 
hit upon some particular trend that nobody could tell whether 
that person was psychotic, and you might never know that 
that individual should be in an institution. That has been 
the experience of most individuals who work around such 
cases and it is very difficult, at times, to tell if they should be 
in there unless you should talk with them for a long time, and 
you might just hit upon one particular spot in the course of a 
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conversation that might give you a lead as to why that indivi¬ 
dual should be in the institution, but in 99 percent, you jtalk 
to these patients, and they will talk to you normally anc in¬ 
telligently unless you just do happen to hit upon that spot 
where the patient will say that he is Napoleon or Caesar, and 
then you realize that he is very definitely—that that 
590 person is very definitely a psychotic, whereas you might 
talk on any other number of things and they wil| be 
normally clear. 

Mr. Atkinson. Your witness. 

Mr. Curran. No questions. 

Mr. Atkinson. That is all, Doctor. 

The Court. Is that all of the testimony, gentlemen? 

Mr. Curran. The Government rests. 


Mr. Atkinson. The defendant rests. 


w w w w w | 

591 (Whereupon the following proceedings were had at 
the bench.) 

Mr. Tyson. For the sake of formality, I want to make my 
motions here for a directed verdict as to the assault with intent 
to kill and also in the rape charge, because her statements 
have not been corroborated by any other testimony. 

The Court. I will overrule the motion. 

Mr. Tyson. May I have an exception. May I ask this? 
Do you think it is necessary, do you think it would be help¬ 
ful to the jury and to the Court to have her viewed? 

The Court. I do not think it is necessary. I think the way 
the case has finally shaped up that that would not be par¬ 
ticularly helpful. 

Mr. Tyson. The only question is that it might be a little 
helpful is that you will remember that the young lady testified 
that w’hen Lindsey and her boy friend were lying on the 

ground she ran back to the top of the hill- 

Mr. Curran. You conceded the rape and said that he ^as 
insane, that is what your defense is. 

592 The Court. Well, go ahead and make your statement. 
Mr. Tyson. And she claims that this boy Lindsey ran 

up and grabbed her and dragged her all the way back to the trjee. 
There is various testimony that the tree was 175 feet away from 
the hill, in another instance 160 feet and in another instance 1(50 
feet from the top of the hill, and you will remember, and I think 
it is very important, as far as the jury is concerned, and I thi^ik 
for all of us involved. However, I will not press the point if 
you think otherwise. 
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The Court. Well, I do not think it would be particularly 
helpful. If you had that in mind you should have brought it 
out in the earlier stages of the case. I thought it was definitely 
understood now that you were going to argue the case. 

Mr. Tyson. Very well. 

***** 

593 The Court. All right. You may have as much as an 
hour and a half and if you do not take it, that is because 
you do not want to take it. 

t t * * « 

607 Argument to the jury on behalf of the defendant by Mr. 

Tyson 

***** 

608 It seems as though the Government, by some means 
or other, have tried to outline to you what our defense 

is or was. Mr. McCarthy has called your attention to the fact 
that we have attempted to set up the fact that the defendant 
was not identified, or that the defendant was not at the scene 
of the crime, and several other things, but if you gentlemen re¬ 
member, on yesterday I made a very, very short opening state¬ 
ment, and in that opening statement I told you what our defense 
was. I don’t think there can be any excitement as to what we 
intended to prove or otherwise. Our defense was and is 
insanity. 

***** 

617 I do not say that Miss Smith was not attacked, I do 
not say that Lawrence McCullough was not injured, but 
I do say this, that if such is the case, the Government, by this 
evidence, has not proved it in such wise that you can, by any 
stretch of the imagination, even if you find the defendant guilty, 
sentence him to the electric chair. 

* * * « • 

619 Argument to the jury on behalf of the defendant by 

Mr. Atkinson 

***** 

633 So, gentlemen, I have, in my small way, tried to put 
this evidence together for you for your consideration, 
for I believe that once you have considered it, once you have 
studied it, that you will arrive at the fair and the proper con¬ 
clusion, and we contend, and we seriously contend the only 
fair and the only proper conclusion here is not guilty, by rea¬ 
son of insanity. I thank you for your attention. 







ROLAND J. LINDSEY VS. UNITED STATES ! 287 

648 (The following discussion was had between <pourt 
and counsel after the jury took a short recess during the 

morning session of Thursday, October 9, 1941.) 

The Court. The first six of the defendant’s prayers are cjn the 
same subject. The 23rd and 24th also deal with the sam^ sub¬ 
ject, and the Government has several. | 

Mr. McCarthy. At the outset, your Honor, may I (state 
that the Government would like to withdraw Prayer No. 5 and 
No. 7 that have been submitted? 

The Court. Very well. On this subject, I will consider the 
prayers which the Government has offered, Nos. 8 and &, on 
insanity, so I think we might as well consider those two prayers 
and these prayers that the defendant gave. Apparently the 
defendant’s prayers 4 and 23 are taken from our own reports 
very largely, if not entirely. May 1 ask the defense if they 
believe the subject is covered in all the different ways that they 
have mentioned or if they are content with the prayers Nos. 
4 and 23? 

Mr. Atkinson. I do not think they are enough on the sub¬ 
ject. I think that your Honor should also give your general 
summing up and mention that a little more in the charge. 

The Court. Do you withdraw your offers dealing ^vith 
insanity? 

Mr. Atkinson. No. 

The Court. Let me see what the Government h^s to 

649 say about Nos. 4 and 23. 

Mr. McCarthy. Your Honor, No. 4 and No. 23, as I 
understand, are probably based on the Smith case. There) are 
a few changes which I would like to speak of later. The Srjaith 
cases covers the doctrine of irresistable impulse. I do not 
believe that the evidence in this case is susceptible of the theory 
of irresistible impulse. I understand that their defense is 
mental deficiency and imbecility—a psychosis based on mehtal 
deficiency. 

The Court. Is that satisfactory to you? 

Mr. Atkinson. No; your Honor. I think we are entitled 
to the instruction we asked. Our contention admittedly is 
insanity, but the insanity might be such that the individual is 
weak and unable to control himself, and it might have thisj re¬ 
action in that in the jury’s mind it might constitute an irre¬ 
sistable impulse, that he walked up on a particular scene. 

The Court. Have you any other criticism of those (wo 
prayers? 

Mr. McCarthy. The only criticism I have, your Honor), is 
that I do not believe first, that they are substantiated by the 

450831—42 1 » 
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evidence, and secondly, in Prayer No. 23, the third line states 
that the defendant was suffering from such mental deficiency 
as rendered him incapable of distinguishing between right 
and wrong. If your Honor should decide to grant 

650 this prayer, the words of the instruction approved by the 
Court of Appeals should be substituted. Those words 

are the perverted and deranged condition of his mental facul¬ 
ties, and if your Honor should decide the grant the prayers, 
which I submit should not be done, then that phrase, which is 
the phrase approved by the Court of Appeals should be substi¬ 
tuted for the statement of mental deficiency. 

The Court. You have put in your 8th prayer that the de¬ 
fendant was so weak and his mind was so deficient—do you 
object to the combination of the two—the language used in the 
Smith case plus the language in the 8th prayer? 

Mr. McCarthy. Do I object to the combination in my 
prayer? I am sorry, but I am not quite clear on it. 

The Court. As I recall it, that prayer was limited to a dis¬ 
ease in the Smith case. They are talking about a man that 
they say never reached the stage of intelligence where he knew 
the difference between right and wrong. You want to compare 
that in your prayer No. 8, sixth line. What I am trying to find 
out is whether or not it will be satisfactory to you if I change 
this Prayer No. 23 to be a literal copy of the Smith instruction 
plus the clause from yours? 

Mr. McCarthy. That will be satisfactory. 

The Court. Will that be satisfactory to the defense? 

Mr. Atkinson. I do not think it would, your Honor. 

The Court. You say that your defense is on the 

651 ground, first, that he is an imbecile and never knew the 
difference between right and wrong, and secondly, that 

he had a psychosis. Now, under the psychosis, that would be 
a mental disease, I suppose, and it widens the approved lan¬ 
guage. You have undertaken to cover that, I think, in your 
No. 4, where you refer to a disease located in the brain which 
so perverts and deranges it in one or more of his mental and 
moral faculties so as to be incapable of understanding. 

Mr. Atkinson, I agree with your Honor there; I think that 
the combination of those two prayers would be sufficient. 

The Court. Instead of yours “mental deficiency,” I am modi¬ 
fying that to say that “his mental faculties were so weak and 
his mind so deficient.” 

Mr. Atkinson. You are referring to No. 23 or No. 24? 

The Court. I am referring to your No. 23—“such a mental 
deficiency as rendered him incapable.” 




ROLAND J. LINDSEY VS. UNITED STATES 2S9 

Mr. McCarthy. And you are also adding the language from 
the Court of Appeals, is that correct, your Honor? 

The Court. Yes. 

(Further discussion off the record, after which the following 
transpired.) 

652 The Court. Now, as to the prayers. First, as Nos. 1. 
2,3, 5, and 6. What about No. 1 ? 

Mr. Atkinson. We are not disposed to withdraw it. 

The Court. It is denied with an exception. No. 2 the sanjie. 

Mr. McCarthy. The Government objects to that prayer, 
your Honor. 

The Court. Denied and exception. That is a piece of evi¬ 
dence that you can call to the jury’s attention. The rule ::s of 
course that the evidence of the Government should show sanity 
at the time the offense was committed. W’hat about No. 3“’ 

Mr. Atkinson. The same, your Honor. 

Mr. McCarthy. Objection. 

The Court. You do not state the law correctly, as I under¬ 
stand it. The burden is upon the Government to show beyjond 
a reasonable doubt that he was of sound mind. 

Mr. Atkinson. We will restore No. 3, your Honor. 

The Court. No. 5 is covered by No. 4. Do you want it givjen ? 

Mr. Atkinson. We are entitled to that. 

Mr. McCarthy. Objection. 

The Court. Haven’t you covered it by the other prayers? 

Mr. Atkinson. In a general sense I think we have. 

The Court. I will deny it for that reason then. You 

653 may have an exception. Now, what about No. 6? 

Mr. McCarthy. That is a matter of evidence. 

The Court. The jury are entitled to take into consideration 
all the testimony on this point. I will cover that if you wan t to 
withdraw it. I expected to cover the last half of that. 

Mr. Atkinson. I will withdraw it if your Honor will cover 
the last half. 

The Court. No. 7. 

Mr. McCarthy. The Government objects to No. 7 unles^ it 
is made clear that force may consist of threats or fear of personal 
violence. 

The Court. Suppose we add that it was against her will or 
that her consent thereto was obtained by threats or fear of per¬ 
sonal violence? 

Mr. McCarthy. No objection with that modification. 

The Court. Is that satisfactory to you? 

Mr. Atkinson. That is satisfactory. 

The Court. Given as modified. Now, No. 8. 
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Mr. McCarthy. Essentially the same objection as relates to 
the previous prayer, your Honor. 

The Court. I will deny that. 

Mr. Atkinson. Exception. 

The Court. The question is really whether she con¬ 
sented willingly or whether she consented by reason of 

654 threats or fear of force and violence. Objection and ex¬ 
ception. Now No. 9. 

Mr. McCarthy. Objection. I do not believe that the prayer 
makes clear that there might have been a submission by 
threats or through fear of personal violence. I would like to 
have it amplified by “or through threats or fear of personal 
violence/’ 

The Court. Either through threats or fear. 

Mr. McCarthy. I think we can leave the phrase “in legal 
parlance’’ out. 

The Court. I don’t think we need that. Suppose I say 
“either through threats or physical violence.” Is that satisfac¬ 
tory to everybody? 

Mr. McCarthy. Satisfactory. 

Mr. Atkinson. Satisfactory. 

Mr. McCarthy. Objection to No. 10. I think that is an in¬ 
correct statement of the law. 

The Court. That is denied. 

Mr. Atkinson. Exception. If your Honor please, it does 
seem to me we are entitled to some sort of a charge on the point 
involved in the light of the testimony of the prosecution, if not 
in those particular words. 

Mr. McCarthy. I believe that that has been covered. 

The Court. Suppose I tell the jury that if they believe the 
only threat used was the promise not to tell—I don’t 

655 believe that would be rape. 

Mr. McCarthy. No, but I believe your Honor should 
go further that if on the other hand there was threat to kill, 
threats of great personal violence- 

The Court. And that was what caused it. I will try to 
cover that. 

Mr. Atkinson. There was no testimony about threat to 
kill until after this fight had started. 

Mr. McCarthy. I don’t believe you have a correct recol¬ 
lection of the testimony on that point. It was testified that 
continuously from the time he appeared on the scene, there 
were threats to kill. 

The Court. In connection with No. Ill understand counsel 
for the defendant is satisfied with the prayer that it is not rape 
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if the prosecutrix consented to intercourse not because of 
threats of personal violence or fear of personal violence,! but 
solely because the defendant had promised that if she would 
consent to an intercourse with him, he would not tell that he 
had seen her and McCullough in the act. Is that satisfactory 
to both? 

Mr. Atkinson. That is satisfactory. 

Mr. McCarthy. Satisfactory. 

The Court. Then is No. 11 withdrawn? 

Mr. Atkinson. Did your Honor deny No. 10? With that 
instruction I am willing to withdraw No. 11. 

65(5 The Court. No. 10 is rejected, and exception. Now 
No. 12? 

Mr. McCarthy. Objection. 

The Court. Denied and exception. No. 13. 

Mr. McCarthy. Exception. 

The Court. Denied and exception. 

Mr. McCarthy. Objection to No. 14. 

The Court. Denied and exception. 

Mr. McCarthy. T believe No. 15 has been covered pre¬ 
viously. 

The Court. Denied and exception. Now, have you bpen 
over these others? 

Mr. McCarthy. Yes, I have been over all of these. 

The Court. What do you want about them? 

Mr. McCarthy. I have no objection to No. 16. 

The Court. Granted. 

Mr. McCarthy. No objection to 17. no objection to 18, no 
objection to 19, no objection to 20. Objection to 21. 

The Court. I have usually granted that, that it is a piece 
of evidence. 

Mr. McCarthy. I am not familiar with the phrase “{in¬ 
strument of truth” in connection with that presumption. 

The Court. I don't recall it. Where was it copied from? 

Mr. Atkinson. I took it from the locker case. 

657 The Court. I will grant it. Now No. 22. 

Mr. McCarthy. No objection to No. 22. No. 23 (las 
been disposed of, I believe. Objection to No. 24. 

The Court. 1 think you have covered this matter of No. 
24. 

Mr. Atkinson. No. 24 is rather of a general nature, ajnd 
I do think it is covered in the other prayers and I will with¬ 
draw it. 

The Court. What about No. 25? 

Mr. McCarthy. No objection. 
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The Court. I checked that a little bit myself, and I frankly 
confess I do not know whether that is the law or not. See 
what you say to this. I checked that last night, and this is 
what I worked out. The first slx lines are correct. You must 
of course first prove the intent to kill. What does the defense 
say to this: “There is an inference that a man intends the 
natural and necessary consequences of his act. and in determin¬ 
ing the intent of the defendant this inference is entitled to 
such weight as you may choose to give it; but it is not con¬ 
clusive on that question. This inference alone is not enough 
to prove a specific intent to kill. In this particular case, the 
government contends there were threats, and that the entire 
evidence shows an actual intent to kill McCullough so that the 
latter would not be able to interfere with his attack 
(55S upon Joyce Smith. Upon all the evidence, it is for 
you to say whether or not the specific intent to kill has 
been established beyond a reasonable doubt; if so, and the 
other elements of assault have been established, your verdict 
on this indictment should be guilty as indicted; but if this in¬ 
tent has not been established beyond a reasonable doubt, then 
your verdict may be guilty of simple assault—if you think 
that the assault has been established.” 

(559 Mr. Atkinson. I think that we would have to insist 
on this prayer, because there is so much injected that 
the force of this instruction is lost. I mean by that, it is rather 
difficult for laymen to follow. 

The Court. Rejected as drawn, and exception. Granted as 
amended. Do you want an exception to that as I read it? 

Mr. Atkinson. Yes. 

The Court. Exception to the amendment. That covers the 
defendant’s prayers. Now, let us take up the Government’s 
prayers. First, let me ask you, is there any question of self- 
defense in the case as far as the defendant is concerned? 

Mr. Atkinson. I should think if your Honor gave a general 
charge on the question of self-defense, I think we are entitled 
to it. 

The Court. Do you want to argue that there is self-defense 
in this case? 

Mr. Atkinson. I think we are entitled to make that argu¬ 
ment to the jury. Here is evidence on the part of Mr. McCul¬ 
lough that he grabbed this man as he tried to get his hand out 
of his pocket, in other words, the physical contact was the 
gun by McCullough. 

The Court. I don’t suppose you object to my instructing 
on the law of self-defense? 
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Mr. McCarthy. I submitted a prayer on self-defense 

660 which I withdrew, but if your Honor- 

The Court. (Interrupting.) Then let us go over 
your proposed instructions. First No. 1. 

Mr. Atkinson. We objected to that. 

Mr. McCarthy. If he believed that any assault was abbut to 
be committed on Joyce Smith, I believe he had a lawful right 
to resist. 

The Court. See if this is satisfactory. The Court instructs 
the jury that if it believes from the evidence that the defendant 
Lindsey unlawfully placed his hand upon the private part of the 
person of Joyce Smith, and that Lawrence McCullough upon 
reasonable grounds then believed that the defendant was ibout 
to attempt to have sexual intercourse with Joyce Smith against 
her will, then the defendant had a right to exert all the force 
necessary to protect the person of Joyce Smith from .such 
attempt on the part of the defendant. 

Mr. McCarthy. The Government will accept that, your 
Honor. 

The Court. What does the defendant say to that? 

Mr. Atkinson. I am not satisfied. I object to that because 
I think it precludes certain facts. 

661 Mr. Atkinson. I am not satisfied. I object to that 
because I think it precludes certain facts. 

The Court. What are they? 

Mr. Atkinson. Just before you used the word that th^ de¬ 
fendant unlawfully placed his hand. I think that ought to be 
somewhat modified. 

The Court. Do you want ‘‘unlawfully’’ scratched out? 

Mr. Atkinson. Yes. 

The Court. Granted as amended without objection. What 
about No. 2? 

Mr. McCarthy. I believe it is covered. 

Mr. Atkinson. I believe it is covered in No. 1. 

The Court. Then that is withdrawn. No. 3—no objection 
to that, is there? 

Mr. Atkinson. I have no objection. 

The Court. Granted without objection. No. 4. 

Mr. McCarthy. Perhaps defense counsel would like to look 
at prayer No. 6. We will be satisfied with either of tjhese 
prayers. j 

Mr. Atkinson. We have no argument with No. 6. 

The Court. Then there is no objection to No. 6 and No. 4 
is withdrawn? 

Mr. McCarthy. Correct. 

The Court. What about No. 5? 
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Mr. McCarthy. That is resubmitted. 

662 The Court. I would scratch out “with intent to kill.” 

Mr. McCarthy. That is satisfactory. 

Mr. Atkinson. I object to that, your Honor. I don’t think 
it is the type of charge I had in mind on the law of self-defense. 

The Court. I can cover it on the four elements. Do you 
want an exception to it? 

Mr. Atkinson. No. 

The Court. Granted without objection. 

Mr. Atkinson. With the understanding that it will be cov¬ 
ered in the general charge. 

Mr. McCarthy. No. 7 is withdrawn. 

The Court. Does the Government press No. 8? This is 
what I said in another case: 

“Defendant’s counsel contend that at the time of the stab¬ 
bing he was of unsound mind and did not know the difference 
between right and wrong, and that therefore he should be ac¬ 
quitted on the ground of insanity. At the outset of every 
criminal case, a defendant is presumed to be sane, and unless 
some evidence in the case raises a doubt upon that subject, it is 
not customary in our practice for the Government to give any 
evidence at all on the question of insanity. We also have 
another presumption, that every defendant is presumed 

663 to be innocent at the outset of the case, and you can see, 
where the defense of insanity is made, the two presump¬ 
tions conflict. So that our rule is that whereever there is any 
testimony in the case which tends to show that the defendant 
may have been insane or of such unsound mind at the time of 
the act that he does not know* the difference between right and 
wTong, that it becomes the duty of the Government to estab¬ 
lish his sanity beyond a reasonable doubt.” 

664 Mr. McCarthy. We have no objection to that. I 
don’t recall specifically if they have any specific charges— 

will your Honor grant the first paragraph and I would be agree¬ 
able to the prayer you just read in substitution for the second 
paragraph. 

The Court. What I am going to do is to combine that with 
instructions No. 4 and No. 23. 

Mr. McCarthy. That is all right. 

Mr. Atkinson. Yes, that is all right. 

The Court. And the second paragraph is withdrawn. 

Mr. McCarthy. And you will substitute the general charge 
you have just read? 

The Court. Yes. Now, what about No. 9? Do you object 
to the first sentence of it? The second paragraph omits the 
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qualification that his will may be destroyed, so destroyed that 
even though he knows it is wrong, he may be unable to resist 
doing it. 

Mr. McCarthy. When I wrote this, it was my contention 
that that was not in the case. 

The Court. We have decided to cover that. In the first 
sentence. I agree with you, but I wrote this out: ‘‘The rulcf; does 
not apply merely because the defendant may be shown to be 
ignorant or uneducated nor does it apply because he lived the 
life of a hobo and may have acquired different id^as of 

665 life from those usually accepted. It only applies ^ither 
where from lack of intelligence or disease he has been 

rendered incapable of distinguishing right from wtrong, 
or unconscious of the nature of the act charged in the indictr- 
ment while committing the same, or where though conscious of 
such act and able to distinguish between right and wrong and 
to know the acts were wrong, yet his will, the governing power 
of his mind, has been so completely destroyed that his ajction 
was not subject to his will, but was beyond his control. 

666 Mr. McCarthy. I have no objection to that. 

Mr. Atkinson. I don’t object to that. 

The Court. Then No. 9 is withdrawn and the Couri will 
cover it. That covers your instructions, doesn’t it? 

Mr. Atkinson. Yes. 

Mr. McCarthy. Correct. 

The Court. What is the attitude of the defense on the ques¬ 
tion of the admissibility of the confession? There is ncTevi- 
dence given on behalf of the defendant on that subject. What 
do you want me to tell the jury on that point? You objected to 
the admissibility of the statements made to the officers. 

Mr. Atkinson. I objected to them, but they went to thei jury 
just the same. 

The Court. You have not given evidence to the contrary. 
You gave some evidence before me but that is not befor^ the 
jury. 

Mr. Atkinson. I understand that, but I think we can alrgue 
from those statements that he made to the officers. As to the 
brutality, we intend to confine our argument within the record. 

The Court. Simply because you asked a man a question 
“Didn’t you hit the defendant” and he said he did not, cap you 
then argue to the jury that he did hit the defendant? 

Mr. Atkinson. I don’t insist that we have any evi- 

667 dence on the point. As I said, while I have not dis¬ 
cussed it with my associate, I don’t think we are going 

to make any argument on that point. 
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The Court. I would like to eliminate all the points that are 
not in dispute if I can. Do you want me to charge the jury on 
the subject? 

Mr. Atkinson. I think because of the enormity of this 
charge, that your Honor ought to charge the jury on that sub¬ 
ject. I think he might say to the jury that while the defendant 
contends that he was forced to make this confession, there isn’t 
any evidence to the contrary. 

Mr. McCarthy. The defendant does not contend as far as 
the jury is concerned. 

The Court. I don’t think I can say that the defendant makes 
any contention that his statements were not voluntary. You 
may contend that the Government has not proven that they 
were voluntary. 

Mr. Atkinson. All right. 

The Court- Then I will cover that. Now. let me ask you 
this question—there is in evidence through Dr. Williams, state¬ 
ments made by the defendant to him as to how this happened. 
Was that offered as affirmative evidence of its truth, or only 
evidence upon which the doctor might in part base his opinion 
as to the mental caliber and condition of the defendant? 
668 Mr. Atkinson. My theory of it is that that evidence 
used by Dr. Williams was used solely as the basis for his 
determination. 

The Court. It is not offered as evidence of its truth? 

Mr. Atkinson. We make no contention as to its truth or 
lack of truth. 

The Court. What is your position about it? 

Mr. McCarthy. I believe the Government should be at lib¬ 
erty to comment upon that evidence. 

The Court. If he made an inculcating statement to his doc¬ 
tor, and the Government put it in evidence, then it is in evi¬ 
dence as an admission or confession, is it not? 

Mr. Atkinson. I understand the law to be that when a 
statement of that type is made, a study, that all the statements 
therein that the doctor brings into court can only serve for the 
purposes for the jury to have in mind as being the basis for that 
doctor’s conclusion. 

The Court. If a man said to the doctor “Yes, I killed this 
man”, isn’t that an admission, and may the jury not believe 
that he did kill the man? 

Mr. Atkinson. I think the Court is required to instruct the 
jury not to consider that at all. 

The Court. I do not conceive that to be the law. I thought 
that whenever there got into the case an admission against 
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interest or a confession made by the defendant, that 

669 it could be used against him. If along with that con¬ 
fession there were some exculpatory statement^ they 

could be used before the jury. In other words, the jufy has 
to take it all and give it such credence as it wants to, realizing 
of course that he is not under oath, and that the defendant has 
not been subjected to cross examination. Is that satisfactory? 

Mr. Atkinson. What was your Honor’s statement? 

The Court. I understand that when such a statement comes 
before the jury in the evidence, they may consider it for what¬ 
ever it is worth. If it contains admissions of guilt and con¬ 
fession, then they may treat it as such. 

Mr. Atkinson. We have to assume that responsibility. 

The Court. Then there is no dispute about the question of 
law. Going back once more to the question of those State¬ 
ments made to the officers, what is your position with rejspect 
to what I should say to the jury about the pin that was dis¬ 
covered? Irrespective of whether the statements were volun¬ 
tary or involuntary, the fact is that the pin was discovered as 
the result of his pointing it out, it was admissible in evidence, 
was it not? 

Mr. Atkinson. Of course your Honor knows that we 
objected to all of that evidence, and- 

The Court. (Interrupting.) I ask you if you want any 
instructions to the jury on the subject. 

670 Mr. Atkinson. I think your Honor should gi\fe an 
instruction to cover the circumstances, and that they 

should consider that in the light of probability. 

The Court. What is the law on the admissibility of th^ dis¬ 
covery of an inculcating article as the result of a conversation 
with the defendant? Have you reached any conclusion, Mr. 
McCarthy, on that subject, as to what I shall say to the j|ury? 

Mr. McCarthy. I think it falls in the same category as this 
brutality question. Although out of the presence of the jury, 
they challenge it- 

The Court. (Interrupting.) We are talking about a prac¬ 
tical matter. The jury may say that all the testimony tends 
to show it was voluntary. Shall I leave these articles in the 
same category, that if they find that the statements toj the 
officers were voluntary, that they received these articles, and if 
they find it was involuntary, they should not be considerep, or 
do you think there is a distinction there? 

Mr. McCarthy. There is a distinction, but I have no oases 
at the moment. 
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The Court. There are several rulings. I think the fact that 
the pin was pointed by him is admissible in evidence, thus 
showing that that part of his statement is true. 

Mr. Atkinson. I would have to object to an instruction like 
that. 

671 The Court. You want to take an exception to any¬ 
thing I say about the pin unless I put it in the same cate¬ 
gory as the confession? 

Mr. Atkinson. Yes. 

The Court. As a practical matter, it does not make any dif¬ 
ference what I say to the jury about it, because there is no evi¬ 
dence here that the things were in Baltimore. Do you want me 
to make a distinction? 

Mr. McCarthy. I would be satisfied if you did not refer to 
it in any manner. 

The Court. I would have to tell the jury something about it. 

Mr. McCarthy. Then I respectfully urge that your Honor 
should make the distinction that they are admissible even 
though they were obtained as a result of involuntary admissions. 

The Court. I think that is correct. Personally I think it is a 
sensible and reasonable rule to say that the statements that he 
made at the places where these things were discovered, those 
statements are to be considered in evidence at all events. They 
may consider that he said he wore these garments at this time, 
and that he said that this is the pin that Joyce Smith gave him. 
That would take care of the lumber yard and the place where the 
pants and the shirt were found. You except to that? 

672 Mr. Atkinson. I except. 

The Court. Unless you take some other position, Mr. 
McCarthy, I will give that instruction. I think that covers all 
the questions I have. 

(Whereupon, at 12:40 p. m. a recess was taken until 1:20 
o’clock p. m. of the same day.) 

678 Charge to Die jury 

Adkins, J.: Gentlemen, there are two indictments against 
the defendant which we have been trying, one charges 
him with an assault on Lawrence McCullough with intent to 
kill the latter, and the other charge is the crime of rape upon 
Joyce E. Smith. While the cases have been consolidated and 
tried together, your verdict should be separate upon each indict¬ 
ment. 

It becomes my duty now to explain to you the law which is 
applicable to the case. You will, of course, accept my state¬ 
ment of the law as correct. You will ascertain the facts which 
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you think have been established by the evidence in th| case, 
apply the legal principles I am about to explain to you toj those 
facts, and decide what your verdict should be in each case. 

Of course, you are the exclusive judges of the facts. j have 
the right to discuss the evidence, but I shall do that only for the 
purpose of explaining legal theories. If you think I have any 
view as to what you ought to do, please disregard that. You 
are the sole and exclusive judges of the facts. Of course, your 
verdict should be based solely upon the evidence in this case. 
It should not be influenced by any question of sympathy, nor 
prejudice against anyone. 

As counsel has pointed out to you, the case is an important 
one, both to the community and to the defendant. 

674 As you know, there are certain principles which aife ap¬ 
plicable to all of these cases, to all criminal cas<bs. I 

think from the fact that you have been here for several weeks 
that now you are rather well acquainted with the general rules 
applicable to all criminal cases, but despite that fact, it is my 
duty in each case to restate them to you. 

As counsel has explained to you, the fact that the defendant 
has been indicted is no evidence whatever that, he is guilty. 
The indictments which have been read to you and which 
you will take w’ith you to the jury room are simply the 
charges. They set forth the facts which the Government ex¬ 
pects to prove and to inform the defendant what he is dalled 
upon to meet. 

At the outset of the case, the defendant is presumed bi law 
to be innocent. He is not required to prove himself innocent, 
nor to put in any evidence at all upon that subject, and the jury 
must consider the evidence throughout the case in the lig'it of 
this presumption of innocence. That presumption remains 
throughout the whole trial, and until the evidence convinces 
each individual juror of the defendant’s guilt beyond a reason¬ 
able doubt, and it is the duty of the jury, if possible, to reconcile 
the evidence with this presumption of innocence. This pre¬ 
sumption of innocence is legal evidence, and is one of th^ in¬ 
struments of proof in favor of the accused, and mu$t be 

675 treated and considered as such. 

The burden of proof is the subject I have discussed a 
number of times with you. I think you are familiar with the 
general rule, but I shall give that to you again specifically. 

As you know, ^he burden of proof rests upon the Government. 
Unless you find each and every element necessary to a convic¬ 
tion has been proved beyond a reasonable doubt, you must not 
return a verdict of guilty of the particular crime charged, land 
of course that goes as to both indictments. 
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You are instructed that every fact that is essential to the 
establishment of the guilt of the defendant must be proved to 
your satisfaction beyond a reasonable doubt, and in that con¬ 
nection you are instructed that conjecture, speculation and 
theory, however plausible, ought not and must not be consid¬ 
ered by you to the disadvantage of the defendant; and if, upon 
a consideration of the evidence, you entertain a reasonable 
doubt as to any essential element of a particular crime, you 
must not find the defendant guilty of that particular crime. 

A reasonable doubt is that state of the case, which after the 
comparison and consideration of all the evidence, leaves the 
minds of the jurors in that condition that they cannot say they 
feel an abiding conviction to a moral certainty of the truth of 
the charge; or it is such a doubt as in the graver or more 
(376 important transactions of life would cause a reasonably 
prudent man to pause or hesitate. I think that is really 
the best explanation that we give. It is that kind of a doubt 
that if you were about to take some serious step in your own 
life, it would make you pause, and cause you to consider before 
taking that step. If the doubt does not rise to that degree, then 
it is not a reasonable one. 

I repeat that the burden of proof is on the Government. All 
presumptions of law. independent of evidence, are in favor of 
the innocence of the accused, and every person is presumed to be 
innocent until he is proved guilty. If upon the evidence there 
is reasonable doubt remaining, the accused is entitled to the 
benefit of it by an acquittal, for it is not sufficient to establish a 
probability, though a strong one, arising from the doctrine of 
chances, that the fact charged is more likely to be true than the 
contrary, but the evidence must establish the truth of the 
charge to a reasonable and a moral certainty, a certainty that 
convinces and directs the understanding and satisfies the reason 
and judgment.- . 

Of course, the doubt must not be a trivial or whimsical one. 
It must not be based upon groundless conjecture. It must be 
one that arises out of the evidence or lack of evidence, and one 
that you can conscientiously say is reasonable. 

If upon the whole evidence there is any reasonable hypothesis 
or theory consistent with innocence, it is your duty 
677 to find the defendant not guilty. That is, if you have 
tw'o theories equally consistent with guilt or innocence 
that you may reasonably take from the evidence, you must take 
the one favorable to the defendant. 

The question of the credibility of the witnesses, as you know, 
is one of fact; and, therefore, one of the important questions 
for your consideration. You are entitled to consider the 





ROLAND J. LINDSEY VS- UNITED STATES 301 

I 

physical facts in the case and compare them with the oral 
evidence of the witnesses. 

Sometimes the physical facts may be at complete variance 
with some of the oral testimony. It is for you to determine 
the weight which you are going to give to the testimojny of 
each witness. You have heard them, you have seen their 
attitude on the stand, whether they are frank and caindid, 
or whether they were evasive and not telling all the trilth. 

You are naturally entitled to consider the opportunity of a 
witness to observe what he tells you about, his intelligence, his 
ability to remember, and his ability to explain to you what it 
is that he has in his mind. 

If you believe that a witness has a direct personal interest in 
the outcome of the case, there is the temptation to co^or or 
withhold the facts, and you are entitled to take that matter 
into consideration. 

Now, under our Constitution, a defendant has the jright 
to testify or not when he is charged with crime! In 

678 this case the defendant has availed himself of his right 
not to testify. You must not draw any unfavorable 

inference against him because he did not take the stand] As 
I explained to you, he has a constitutional right, and yoiji can 
see that if you were at liberty to draw unfavorable inferences 
from his failure to testify, that his constitutional protection 
would not be of much avail; so you should not draw any un¬ 
favorable inference against him because of the fact th^t he 
did not take the stand. 

Now r , the Government has placed in evidence certain articles 
that were found at certain places described, and pointed out 
to them by the defendant, and has also given in evidence 
certain statements made by the defendant to the police offi¬ 
cers on that first day, I think, of his arrest. My recollection 
is that he was arrested on Monday morning, and all the evi¬ 
dence on this subject covered statements that were made on 
that day, if I remember. 

Let me say something about the clothing and the other 
articles that were pointed out by him. Those are admissible 
in evidence. Among them, I believe, was the pin with the 
name “Joyce” on it. That pin, and the articles of clothing 
are admissible in evidence, and what the defendant said at 
the time as to where he got them and what connection they 
had with the crime, those statements are admissible in evi¬ 
dence just as any other evidence which you received, 

679 and you will give such weight to that evidence as you 
think it is entitled to. 




302 ROLAND J. LINDSEY VS. UNITED STATES 

Now, as to the statements other than the ones I just told 
you could - be considered by you, which the officers testified 
were made by the defendant to them. They are offered 
by the Government on the theory that they are confessions, 
that is, that they have a tendency to show guilt of the accused 
in connection with this offense. If a confession or an incul¬ 
patory statement is freely and voluntary made, then it is re¬ 
ceived in evidence on the theory that a man would not admit 
having committed a crime unless that is true. Sometimes 
one does admit having committed a crime if it is not true, but 
if the statement is voluntary, it is to be received in evidence 
by you and to be considered by you. and you will give it such 
weight as you think it is entitled to. 

Now, as to the statements which were said to have been 
made to the officers, I think, at the time of the arrest—some of 
them, and others at the station or on the ride to headquarters, 
and others at headquarters, a man has a constitutional right 
not to testify against himself, that includes the right to refuse 
to make incriminating statements. He has the right to make 
them if he wants to. Under the circumstances surrounding 
the case, when the officers took the defendant into cus- 
680 tody, they had a perfect right to talk with him and ask 
him questions, and if he freely and voluntarily an¬ 
swered those questions, they are admissible in evidence. If 
they were not voluntary, then they are not to be considered 
in evidence. 

In this particular case, I have in the first instance received 
those statements in evidence. Now I instruct you, as a matter 
of law, that if you believe that the Government has shown be¬ 
yond a reasonable doubt that those statements were freely and 
voluntarily made then you may consider them and give them 
such weight as you think they are entitled to. If you have a 
reasonable doubt as to whether or not they were freely and 
voluntarily made, then you will not consider them. 

Now, let me explain to you what we mean by “voluntary.’’ 
When we use that expression, we mean a statement that has 
been made without force, without threats by the police officers, 
without physical mistreatment or without promises of len¬ 
iency or reward, or without the will of the speaker having been 
subjected wholly to the will of the police. That is, if a man is 
beaten and the statements are made as the result of the beat¬ 
ing or threats of beating, and he makes a statement, that is not 
voluntary. If he is promised that it will go easier with him or 
that leniency will be extended to him, that is not voluntary. 
Or if, under all of the circumstances of the case, the will of the 
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defendant is subjected to the will of the police and he 

681 yields to their will because he has not the strengih, the 
will power to resist and he yields in voluntarily! then 

the statement made under such circumstances would ljiot- be 
voluntary. 

Now, you have heard the testimony on this subject.; The 
police officers have undertaken to tell you just what thpy did 
say to the defendant, and that they did not make any threats, 
they did not strike him, and that they did not make any prom¬ 
ises, or they did not insist that he answer when he did not want 
to, and did not in any way force him to answer. If you believe 
that testimony, then the statements were voluntary and should 
be received by you. If. however, you do not believe thefr tes¬ 
timony and believe that the statements were not voluntarily 
made within the definition that I have given, you should not 
consider them. 

If you do receive the testimony and consider it as volun tarily 
made, then it is for you and you alone to determine what weight 
you will give to it. That gets into this realm of the credibility 
of the testimony, and it is a question of fact for you upon which 
I cannot give you any instruction. 

One other question before I go to a definition of the offenses. 
Dr. Williams testified that when he was making his examination 
of the defendant, the defendant told him the story of what, hap¬ 
pened, the doctor was permitted to repeat that statement to 
you. No objection was made. That statement, therefore, is 
in evidence for what it is worth. A statement made 

682 to anyone tending to inculpate that person of crime and 
to show that that person is guilty of crime is admissiple in 

evidence, and when any inculpatory statement is mad^, the 
entire statement is admissible in evidence even though some 
of it would tend to show that the defendant is innocentl In 
this particular case, the testimony was received in the first place 
so that you might have all the evidence upon which Dr."Wil¬ 
liams reached the conclusion that he explained to you^ but 
having been received in evidence you are also entitled to con¬ 
sider it for whatever you think it is worth. 

You are entitled to take into consideration the admissions 
there which show that he did have intercourse with Joyce Stnith. 
You are entitled to take the other facts into consideration and 
those which he gave as tending to exculpate himself. 

It is for you to say whether you believe any or all those state¬ 
ments. and you are entitled to take into consideration in weigh¬ 
ing those statements, the fact that they were not made under 
oath, and that there was no cross-examination at the timej 

450831—42-20 
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Now, gentlemen, have I correctly covered everything with 
respect to those statements? 

Mr. Curran. Yes, your Honor. 

Mr. Tyson. Yes, sir. 

The Court. As I pointed out to you a little while ago, 

683 there are two indictments here, each charging a sep¬ 
arate offense, and while the evidence of course was not 

separated at the time it was given, you should render a verdict 
under each indictment, and therefore I shall explain to you the 
definition of each offense and the principles of law with which 
we are concerned in connection with the testimony of this case. 
Let me take them in order. 

First, there is the indictment. I will not undertake to use 
the language of that; you would not remember it—you will 
have these indictments, and you can tell from reading them 
which is which. One indictment charges an assault upon Law¬ 
rence McCullough with intent to kill him. You will notice 
that there are two elements there—an assault, and an intent to 
kill. Both of those elements must be proven. An assault is 
the infliction of physical violence upon another without justi¬ 
fication or excuse. It includes an attempt to inflict violence, 
but since in this particular case, as I understand it, it is ad¬ 
mitted that the defendant did strike McCullough with either the 
rock or the brick, and that he did cut him with a sharp instru¬ 
ment—I am correct in that, am I? 

Mr. Tyson. There is no evidence as to what he was hit with 
or cut wdth anything, except that he was cut. 

The Court. Very well, I withdraw that statement. You 
have the evidence as to what did happen to McCullough, 

684 and you have this statement which the defendant made 
to the doctor. If you find that the defendant did inflict 

violence upon McCullough, then you will determine whether 
there was an intent to kill, and whether what was done was 
done unjustifiably and without excuse. 

Now, as to the intent to kill, the Government must prove that 
there was a specific intent in order to find the defendant guilty 
as indicted, that is, they must prove not only the infliction of 
the violence, but that at the time of doing that, the defendant 
had a specific intention to kill McCullough. 

You are instructed that in Indictment No. 68,169, that is, as¬ 
sault with intent to kill, the Government must prove an assault 
with specific intent to kill, that is to say, in addition to proving 
an assault committed by the defendant upon the person of the 
prosecuting witness, the Government must also prove a specific 
intent to kill him. There is an inference that a man intends, 





ROLAND J. LINDSEY VS. UNITED STATES 


305 


the natural and necessary consequences of his act, and in deter¬ 
mining the intent of the defendant, this inference is entitled to 
such weight as you may choose to give it, but it is not conclusive 
on that question. This inference, however, is not enough to 
prove a specific intent. That is, if you find that the defendant 
struck McCullough with the rock or the brick and cut hinji with 
a razor blade or some other sharp instrument, thjere is 

685 an inference that the intent is the natural consequence 
of those acts, and if you believe that the natural Conse¬ 
quences of those acts would be death unless McCullough was 
rescued in time to prevent death and before it could ensue, then 
you are entitled to take that inference into consideration in 
deciding whether there was a specific intent to kill. It is not 
conclusive that there was specific intent, nor is it alone sufficient 
to show a specific intent. In this particular case, the Govern¬ 
ment contends that there were threats and that the entire evi¬ 
dence shows an actual intent to kill McCullough so that he 
would not be able to interfere and that the defendant inight 
then commit rape upon Joyce Smith. Those are the conten¬ 
tions on the Government. 

Upon all of the evidence, it is for you to say whether <j>r not 
the specific intent to kill has been established beyond a reason¬ 
able doubt. If so, and the other elements of the assauljt had 
been established, your verdict on this indictment should be 
guilty as indicted; but if the intent to kill has not been shown 
beyond a reasonable doubt, then your verdict may be guilty of 
simple assault. 

686 You will recall, in that connection, that I stated to 
you that assault was violence inflicted without justifi¬ 
cation or excuse. Counsel has not argued the question of self- 
defense; nevertheless I will explain the law to you witjh re¬ 
spect to the rights or lack of rights of the defendant ijinder 
whatever theory of the evidence you may take as to what 
happened at that particular point and at that particular time. 
The defendant is charged with the offense of an assault with 
intent to kill McCullough. By way of defense to this charge, 
the defendant suggests that he did what he did in self-defense. 
However, you are instructed that the plea of self-defense is 
not available to the defendant unless at the time of the Alter¬ 
cation he honestly believed that, and had reasonable grounds 
for believing that he could save himself from death or serious 
bodily harm only by assaulting Lawrence McCullough. It 
was the duty of the defendant to exhaust all reasonable nieans 
in his power to save his own life and prevent himself from 
receiving serious bodily harm, and only after all reasonable 
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means had failed was he justified in attacking Lawrence Mc¬ 
Cullough with intent to kill. Under no circumstances could 
the defendant now avail himself of the plea of self-defense if 
the defendant was the aggressor in the altercation. In that 
connection, the Government says that the defendant was the 
aggressor, that laying aside whatever else happened up 

687 to that time, that when he laid hands upon Joyce 
Smith upon her private part, then McCullough had the 

same right to protect Joyce Smith that he had to protect him¬ 
self. Also that even aside from that, the evidence shows be¬ 
yond a reasonable doubt that the various elements necessary 
to constitute self-defense did not exist in favor of the de¬ 
fendant, although I have explained to you the law upon those 
two points. 

The Court instructs the jury that if they believe from the 
evidence that the defendant Lindsey placed his hands upon 
the private part of the person of Joyce Smith and that Law¬ 
rence McCullough then upon reasonable grounds believed 
that the defendant was about to attempt to have sexual in¬ 
tercourse with Joyce Smith against her will, then he. McCul¬ 
lough, had a right to use all the force necessary to protect the 
person of Joyce Smith from such attempt upon her by the 
defendant. 

Further on this question of the law of self-defense, a man 
does have the right to defend himself from assault by another 
and under some circumstances can kill another in the exercise 
of that right, but there are several circumstances which must 
exist in order to justify a man in killing another. In the 
first place, the person who is here claiming the right of self- 
defense must not have been the aggressor, that is. he must 
not have started the fight either by committing an as- 

688 sault either upon Joyce Smith or upon Lawrence Mc¬ 
Cullough. In the next place, the person who is the 

victim in this case, McCullough, must have been about to 
assault the defendant, or the circumstances must have been 
such as to cause the defendant to believe that an assault was 
actually being made or about to be made upon him, and 
that must have been an assault without cause, without justi¬ 
fication or excuse. 

Second, such assault, whether actual or apparent, must be 
such as to endanger the life of the defendant or threaten 
great bodily harm to him. Mere words are not enough; 
there must be such an assault which if carried out would 
inflict serious bodily harm or possibly death. 
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Third, the defendant must believe that he is in danger of 
death or serious bodily harm. He must honestly believp that. 
And the facts must be such that a reasonable person tinder 
the same circumstances would also reach that belief. 

And also in such a case, the force which is used in repjelling 
the assault must not be excessive, and if the assault pould 
be avoided by merely desisting from an attempt to co(mmit 
rape upon Joyce Smith, then the defendant would hate no 
right whatever to plead self-defense. 

I think I have covered now the different theories t'hich 
might be considered by you so that your verdict upori this 
indictment may be any one of the four; it may be guilty as 
indicted; it may be guilty of simple assault; it may be 
689 not guilty; or it may be not guilty by reason of in¬ 
sanity. And I will explain that subject to you in a few 
moments. 

The other indictment charges rape, and I am going to read to 
you the statute upon the subject: 

“Whoever has carnal knowledge of a female forcibly and 
against her will, or carnally knows and abuses a female phild 
under 16 years of age shall be guilty of rape, provided that in 
any case of rape the jury may add to their verdict if it be gijulty, 
the words ‘with the death penalty,’ in which case the punish¬ 
ment shall be death by electrocution, provided further tfiat if 
the jury fail to fix the punishment, the verdict of guilty shaill be 
received and the punishment shall be imprisonment as provided 
for.” I 


Let me explain on the subject of punishment this, that as I 
have explained to you, you have the right in this case if you 
believe that the carnal knowledge constituted rape as I have 
defined it to you, then you have the right to add to your veifdict 
the language which will fix the death penalty. You may!add 
the words “with the death penalty.” If you do not add those 
words, then the maximum would be imprisonment for 30 years. 

Now, as to whether or not you shall add those words, I capnot 
give you any legal principles to govern you; that matter is left 
in your discretion and your judgment as men, and you 
are not responsible to anybody for your exercise of jthat 
690 judgment. That is your function and nobody else’s. 

This indictment charges that the defendant did fiave 
carnal intercourse forcibly and against the will on the bodjy of 
Joyce E. Smith. If you find that that is established beyond a 
reasonable doubt, then that constitutes rape, and it woulcjl be 
your duty, if you find that those facts are established beyorjid a 
reasonable doubt and that the defendant was legally responsible 
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for that crime, it would be your duty to find him guilty as in¬ 
dicted, that is guilty of rape, and that is it would also be your 
function to determine whether or not you would add the words 
“with the death penalty.” 

Let me give you the definition of rape; I may repeat that 
more than once, and it is that the Court instructs the jury that 
rape is carnal knowledge of a female forcibly and against her 
will, and where threats of personal violence were made to over¬ 
come her will and she believes that her person is in great danger 
from such threats and is induced thereby to submit to the will 
of the person making such threats and has sexual connection 
with him under such circumstances, then the law considers such 
carnal knowledge as having been forcibly had and against her 
will. If the jury believe from the evidence in this case beyond 
a reasonable doubt that the defendant Lindsey compelled the 
prosecuting witness, Joyce Smith, by threats of personal 
091 violence, to submit her person to him for sexual inter¬ 
course against her will, and that she submitted through 
fear of such violence, then the jury should find a verdict of 
guilty of rape as charged in the indictment. 

To restate it, the essential elements of the crime charged 
against the defendant Lindsey in Indictment 68.16S are: First, 
that he carnally knew Joyce Smith; second, that it was com¬ 
mitted by force; third, that it was against the will of Joyce 
Smith; or that her consent thereto was obtained by threats or 
fear of personal violence. 

The jury instructed that rape is carnal knowledge of a woman 
by force and against her will, force either actual or presumptive. 
It is an indispensable element of rape. In a trial for rape, the 
burden is upon the Government to prove to the satisfaction of 
the jury beyond a reasonable doubt that the carnal knowledge 
of sexual intercourse was consummated by putting her in great 
fear and terror either through threats or through fear or physical 
violence before a conviction can be had. 

692 You have heard all the evidence and it is for you to say 
what happened. As I understand it, the defendant ad¬ 
mits that he did have intercourse with Joyce Smith. If I am 
wrong in that, will counsel please so state?* I understand that 
counsel agree to that. But the question is whether it was con¬ 
sented to, and if so, whether that consent was extorted by threats 
of violence or fear of death or serious bodily harm. 

In his statement to the doctors, the defendant says that Joyce 
Smith consented to the intercourse in consideration of his 
promise not to tell of her conduct with McCullough. If you 
believe that that is what happened, then he is not guilty of rape. 



ROLAND J. LINDSEY VS. UNITED STATES 309 

If you find beyond a reasonable doubt that consent was extorted 
from her by threats of violence or fear of violence, serious bodily 
harm or death, then such consent would not be a defense and 
the intercourse had under such circumstances would constitute 
rape. 

You have heard all the evidence on that subject, including the 
evidence of what happened to McCullough in her presence and 
just before the act of intercourse took place. It is not necessary 
for me to restate the evidence or the claims on both sides, j It is 
for you to determine under what circumstances the intercourse 
occurred. 

There is a defense which is applicable to both indictnients, 
and that is the defense principally relied upon by 

693 counsel, that of insanity. I think counsel has stated 
that the defense is insanity, therefore I shall give yoju the 

law upon this subject in some detail. 

At the outset of every criminal case, the defendant is| pre¬ 
sumed to be sane, and unless some evidence in the case lfaises 
doubt upon this subject, it is not customary in our practice for 
the Government to give any evidence at all on the question 
of sanity. We also have another presumption, that every 
defendant is presumed to be innocent at the outset of a case, 
and you can see where the two presumptions conflict; so that 
our rule is that wherever there is any testimony in the case which 
tends to show that the defendant may have been insane or of 
such unsound mind at the time of the act that he does not know 
the difference between right and wrong, then it become^ the 
duty of the Government to establish his sanity beyond a rea¬ 
sonable doubt; or even though he could tell the difference) and 
appreciate that he was committing a wrongful act, if his) will 
power was so destroyed that he could not refrain from commit¬ 
ting a wrongful act, then it becomes the duty of the Govermhent 
to establish his sanity beyond a reasonable doubt; that isL his 
sanity is one of the elements of the offense, and it must be 
shown by the Government beyond a reasonable doubt. 

The jury are instructed that insanity is a physical disease 
located in the brain, which disease so perverts and 

694 deranges one or more of the mental and moral faculties as 
to render the person suffering from this affliction incapa¬ 
ble of distinguishing right from wrong in reference to the partic¬ 
ular acts charged against him and incapable of understanding 
that the particular act in question was a violation of the lawfs of 
God and society; wherefore, if the jury believes and finds ffo m 
the evidence that the defendant Lindsey at the time he did the 
act alleged in the indictment w*as so perverted and deranged in 
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one or more of his mental and moral faculties as to be incapable 
of understanding that the raping and assaulting with intent to 
kill were wrong and the defendant at the time was incapable of 
understanding that these acts were in violation of the laws of 
God and society, then you should find him not guilty by reason 
of insanity. 

Please bear in mind in connection with that, gentlemen, that 
if you should find a verdict of not guilty and it should be because 
of insanity, add that to your verdict, because that is very 
important. 

I will give you that again in a slightly different form, but the 
meaning is the same. The jury are instructed that if they be¬ 
lieve from the evidence at the time of committing the acts 
charged in the indictment, the defendant was suffering from 
such a perverted and deranged condition of his mental and moral 
faculties, whether such condition was due to disease or 

695 was due to the fact that his mental faculties were so weak 
and his mind so deficient as rendered him incapable of 

distinguishing between right and wrong, or unconscious of the 
nature of the act charged by the indictment at the time he was 
committing the same, or where though conscious of the fact and 
able to distinguish between right and wrong, and he did know 
that the act was wrong, yet his will, the governing power of his 
mind, was otherwise involuntarily so completely destroyed that 
his act was not subject to it, but was beyond his control, then 
it will be your duty to acquit the defendant by reason of 
insanity. 

However, this rule does not apply merely because the defend¬ 
ant may be shown to be ignorant or unlearned or uneducated 
or mentally dull, nor does it apply because he may have lived the 
life of a hobo and accepted different standards than those which 
are usual in civilized life. It only applies where either from 
lack of intelligence or disease he has been rendered incapable of 
distinguishing between right and wrong, or unconscious of the 
nature of the act charged in the indictment while committing 
the same, or where, though conscious of such act and able to 
distinguish between right and wrong, to know the acts were 
wrong, yet his will, the governing power of his mind, has been 
so completely destroyed that his action was not subject to his 
will but was beyond his control. 

In determining the question, you are entitled to take 

696 into consideration all the evidence that has been given 
in this case. Of course, you are called upon to determine 
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what was his condition on July 19th last when these acts ivere 
committed. 

We have received evidence covering his entire life, and opin¬ 
ions have been expressed as to his condition today and his Con¬ 
dition in January last. We have received evidence of his con¬ 
finement in the hospital for a brief period and the circumstances 
leading up to that confinement, and of the circumstances leading 
up to the fact of parole. You are entitled to consider all the 
evidence that has been given in the case throughout the defend¬ 
ant’s whole life, for whatever light it may shed upon his mental 
condition on July 19th last, at the time of the commission of the 
act with which he is charged. 

I cannot tell you what weight you may give to the evidence of 
his mental condition at other times; that is for you to say; but 
the question of fact you have to decide is his mental condition 
at that time. If he was of unsound mind, if you have a (rea¬ 
sonable doubt as to whether he was of unsound mind, within 
the definition I have given you—at that time—then your verdict 
in each case should be not guilty by reason of insanity. 
697 If you find that he was of sound mind, then your ver¬ 
dict may be guilty as indicted in each case, as I have 
explained to you; or it may not be guilty in each case under the 
rules that 1 have explained; or it may be guilty of assault!, or 
simple assault only, and in the case of rape it may be guilty as 
indicted, or you may add “with capital punishment.” 

Now, gentlemen, is there anything else you want me to cover? 

Mr. McCarthy. The Government is entirely satisfied. 

Mr. Tyson. The defense is satisfied. 

(The jury retire at 4:42 P. M.) 

(The jury return at 5:30 P. M.) 

The Clerk of the Court. Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman. It has. 

The Clerk. What say you as to the defendant, Roland J. 
Lindsey in Criminal Case No. 68169, wherein the charge is 
assault with intent to kill? 

The Foreman. Guilty as indicted. 

The Clerk of the Court. What do you say as to the de¬ 
fendant Roland J. Lindsey in Criminal Case No. 68168, wh£re 
the charge is rape? 

The Foreman. Guilty as indicted with the death penalty 

* * * * * 


i 

i 
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701 In the District Court of the United States for 

the District of Columbia 

Holding a Criminal Court 
Criminal No. 68168-9 
United States 
vs. 

Roland J. Lindsey 
Government Prayer No. 1 

The Court instructs the jury that if it is believed from the 
evidence in this case, that the defendant Lindsey, unlawfully 
placed his hand upon a private part of the person of Joyce 
Smith, that Lawrence McCullough then had a right to use all 
the force necessary to protect the person of Joyce Smith from 
the unlawful act of the defendant. 

1 Bishop on Criminal Law § 877. 

Amended as follows: 

The Court instructs the jury that if it believes from the evi¬ 
dence in this case, that the defendant Lindsey placed his hand 
upon a private part of the person of Joyce Smith, and that 
Lawrence McCullough upon reasonable ground then believed 
that defendant was about to attempt to have sexual intercourse 
with Joyce Smith against her will, then he had a right to use all 
the force necessary to protect the person of Joyce Smith from 
such attempt on the part of defendant. 

1 Bishop on Criminal Law § 877. 

Granted as amended. 

703 In the District Court of the United States for 

the District of Columbia 

Holding a Criminal Court 

Criminal No. 68168-9 
United States 
vs. 

Roland J. Lindsey 
Government Prayer No. 3 

The Court instructs the jury that, under the law, complete 
and full penetration into the female organs of the complain- 
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ing witness is not necessary. Therefore, in the present c&se, if 
the jury believes that there was a partial penetration of the fe¬ 
male organs of the complaining witness, and that such partial 
penetration was by force and against the will of the complaining 
witness, then the jury shall find the defendant guilty of rape 
as charged in the indictment. 

2 Bishop on Criminal Law. 1132. 

Granted. 

705 U. S. vs. Roland J. Lindsey Criminal No. 68|68-9 

Government Prayer No. 5 

The defendant is charged with the offense of an assault with 
intent to kill upon Lawrence McCullough. By way of defense 
to this charge, the defendant suggests that he did what he did in 
self-defense. However, you are instructed that the plea of self- 
defense is not available to the defendant unless, at the time of 
the altercation, he honestly believed, and had reasonable 
grounds for believing, that he could save himself from death or 
serious bodily harm only by assaulting Lawrence McCullough. 
It was the duty of the defendant to exhaust all reasonable 
means in his power to save his own life and to prevent hiijiself 
from receiving serious bodily harm; and only after all bther 
reasonable means had failed would he be justified in assaulting 
Lawrence McCullough with intent to kill. 

Under no circumstance could the defendant now avail him¬ 
self of the plea of self-defense if he had been the aggressor in 
the altercation. 

Price v. United States 51 App. D. C. 107; Thomas v. Ur ited 
States, 55 App. D. C. 89; Allen v. United States, 164 U. S. 492. 

Granted. 

706 U. S. vs. Roland J. Lindsey Criminal No. 681^8-9 

Government Prayer No. 6 

The Court instructs the jury that rape is carnal knowledge 
of a female, forcibly and against her will, and where threats of 
personal violence are made to overcome her will, and she be¬ 
lieves that her person is in great danger from such threats, and 
is induced thereby to submit to the will of the person making 
such threats, and has sexual connection with him under ^uch 
circumstances, then the law considers such carnal knowledge 
as having been forcibly had and against the will of the ferriale. 
And if the jury believe from the evidence in this case that! the 
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defendant Lindsey compelled the prosecuting witness Joyce 
Smith by threats of personal violence to submit her person to 
him in sexual intercourse against her will, and that she sub¬ 
mitted through fear of great violence, then the jury should find 
the defendant guilty of rape as charged in the indictment. 

2 Bishop on Criminal Law, 1125. 

State v. Miller, 191 Mo. 587. 

State v. Morrison. 179 N. W. 321. 189 Iowa 1027. 

Maguire v. People, 235 P. 339. 77 Colo. 149. 

Granted. 

t # t * # 

709 l T . S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant’s Prayer No. 1 

The jury are instructed that, to be a subject of punishment, 
Lindsey must be a moral agent; must have mind and capacity, 
must have reason and understanding enough to enable him to 
judge of the nature, character, and consequences of the 

710 act charged against him. that the act is wrong and crim¬ 
inal. and that the commission of it will properly and 

justly expose him to penalties. He must not be overcome by 
an irresistible impulse arising from disease. The law can give 
no full and precise definition of sanity or insanity, each is a 
question of fact, and the jury should be satisfied beyond a rea¬ 
sonable doubt, before convicting a man of crime, that he is of 
sound mind—a sane man; if insane, he should be acquitted. 
State v. Johnson, 40 Conn. 136. 

Denied. 

U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant's Prayer No. 2 

The jury are instructed that if a short time before the com¬ 
mission of the offenses charged Lindsey had been committed 
to an institution as an insane person, the evidence should show 
sanity at the time the offenses were committed, or the jury 
should acquit. 

Denied. 

* * * * * 

711 U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant’s Prayer No. 4 

The jury are instructed that insanity is a physical disease 
located in the brain, which disease so perverts and deranges 
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one or more of the mental and moral faculties as to render the 
person suffering from this affliction incapable of distinguishing 
right from wrong in reference to the particular acts charged 
against him, and incapable of understanding that the particu¬ 
lar acts in question was a violation of the law's of God and 
society, w'herefore if the jury believes and find from the evidence 
the defendant Lindsey at the time he did the acts alleged in 
the indictment, was so perverted and deranged in c|ne or 
712 more of his mental and moral faculties as to be incapable 
of understanding at the time he is charged with raping 
Joyce E. Smith and assaulting Lawrence E. McCullough with 
intent to kill that such raping and assaulting with intent to kill 
w r as wrong and that the defendant at the time was incapable 
of understanding that these acts were in violation of the 1 laws 
of God and society, they should find him not guilty by reason 
of insanity. 

Granted. 


U. S. vs. Roland J. Lindsev 


Criminal Xo. G816S-9 


Defendant’s Prayer Xo. 5 

The jury are instructed that if you believe from the evi¬ 
dence in this case that Lindsey raped Joyce E. Smith and 
assaulted Lawrence E. McCullough with intent to kill, and 
you further believe that the defendant Lindsey at the (time 
of committing the offenses charged was a lunatic, or inpane 
person, or was a person of unsound mind, or was temporarily 
or partially deprived of his reason, to such an extent thajt he 
was incapable of knowing the wrongfulness of his act, fhen 
it will be your duty to acquit the defendant and you are in¬ 
structed if you acquit the defendant on the ground of insanity, 
you should state that fact in your verdict. 

Alberty v. State, 140 P. 1025. 

52 L. R. A. (X. S.) 248 

Denied. 


713 U. S. vs. Roland J. Lindsey Criminal No. 68108-9 

Defendant’s Prayer No. 7 

l 

That essential elements of the crime charged against the 
defendant Lindsey in the indictment No. 68168. 

(1) That he carnally knew' Joyce E. Smith. 

714 (2) That it was committed by force. 

(3) That it was against the will of Joyce E. Smith. 
Amended as follows: 
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That essential elements of the crime charged against the 
defendant Lindsey in the indictment Xo. 68168. 

(1) That he carnally knew Joyce E. Smith. 

(2) That it was committed by force. 

(3) That it was against the will of Joyce E. Smith, or that 
her consent thereto was obtained by threats or fear of per¬ 
sonal violence. 

Granted as modified. 

U. S. vs. Roland J. Lindsey Criminal Xo. 68168-9 

Defendant’s Prayer Xo. 8 

The jury are instructed that as a part of the law in this 
case that the defendant stands charged with having carnal in¬ 
tercourse with the prosecutrix, Joyce E. Smith, without her 
consent, and by force. You are therefore instructed that it 
devolves upon the state in this case to prove beyond a 
reasonable doubt that the defendant did have carnal inter¬ 
course with the prosecutrix by force and without her consent, 
and before you can convict the defendant you must believe 
from the evidence beyond a reasonable doubt that the prosecu¬ 
trix not only did not consent, but that she put forth her 
utmost resistance to prevent the defendant from having 
715 carnal intercourse with her, considering the relative 
size, and strength of the parties, and conditions sur¬ 
rounding them at the time, and all other circumstances in the 
case, and if you have a reasonable doubt as to whether or not 
the prosecutrix did put forth her utmost resistance to prevent 
said carnal intercourse, it will be your duty to return a verdict 
of not guilty. 

Denied. 

U. S. vs. Roland J. Lindsey Criminal Xo. 68168-9 

Defendant's Prayer Xo. 9 

The jury are instructed that rape is the carnal knowledge 
of a woman by force and against her will. Force, either actual 
or presumptive, is an indispensable element of rape. In a 
trial for rape the burden is upon the Government to prove to 
the satisfaction of the jury,’beyond a reasonable doubt, that 
the carnal knowledge or sexual intercourse charged -was con¬ 
summated or effected by force and against the will of the 
prosecuting witness, or by putting her in great fear and terror, 
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either through threat or physical violence, before a conviction 
can be had. 

State v. Brown 83 A. 1083. 

Granted. 

U. S. vs. Roland J. Lindsey Criminal No. 6816S-9 

716 Defendant's Prayer No. 10 

The jury are instructed that there can be no rape, if there 
was any kind of consent of the prosecutrix, the whole transac¬ 
tion from beginning to end must be forcible and againsti her 
will. It matters not how that consent was obtained, or how 
reluctantly that consent might have been given, if there was 
the least part of consent on the part of the prosecutrix during 
the transaction, then a person charged with rape could not be 
convicted of rape. 

Avery v. State 77 S. E. 892. 

Rejected. 

* * * * * 

717 U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant's Prayer No. 12 

I 

The jury are instructed that merely to solicit sexual inter¬ 
course. to propose it, or even to go to the extent of committing 
an assault, or an assault and battery, upon the prosecuting Wit¬ 
ness in pressing such solicitation, would not be sufficient unless 
you further find it was the design and purpose of the defendant 
to have sexual intercourse with the said prosecuting witness, 
notwithstanding any resistance she might make. 

Denied. 

U. S. vs. Roland J. Lindsey Criminal No. 6816^-9 

Defendant’s Prayer No. 13 

The jury are instructed that they must further believe be¬ 
yond a reasonable doubt, the force used by defendant, if ainy, 
was such as might reasonably be supposed sufficient to over¬ 
come all resistance of the prosecutrix within her power, and tpat 
she actually resisted such carnal knowledge of her person by 
the defendant, if any, to the utmost of her strength, and t)iat 
they must further believe from the evidence, beyond a reason¬ 
able doubt, that she was overcome by superior force by the kle- 
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fendant, and in determining this issue they must take into con¬ 
sideration the relative strength of the parties and all other 
circumstances of the case. 

718 Salazar v. State. 116 S. W. 819. 

Denied. 


Defendant's Prayer No. 14 

The jury are instructed that it was the duty of Joyce E. Smith 
to use all means within her power consistent with her safety to 
prevent the defendant from accomplishing his designs when an 
assault was made on her, if any. and you are further instructed 
that it was also her duty to give alarm and make an outcry, 
when she first learned of the defendant's designs to have sexual 
intercourse with her, if any, and it is your sworn duty in this 
case to consider her failure to make such outcry at the time said 
alleged assault was made upon her. by the defendant in this 
case, together with all other facts and circumstances proven in 
this case. 

Threet v. State. 161 S. W. 139. 

Denied. 

U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant's Prayer No. 15 

The jury are instructed that before you can convict the de¬ 
fendant of rape in this case, you must find that he, had carnal 
knowledge of her, and did it by force she at no time consenting 
to the act of intercourse; and if she at any time con- 
719 sented to the intercourse, he would not be guilty of rape. 

There must be honest, actual, bona fide resistance. She 
just have used force to prevent him, the best she could. It 
must have been by force and against her will, and at no time 
consented to. So, if it was begun by force, and she actually 
consented before the act was completed it w’ould not be rape. 
The Government must show beyond a reasonable doubt, before 
they can convict, that the act was committed by force and 
against the will of the prosecutrix if committed at all. 

Denied. 

U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant's Prayer No. 16 

You are instructed that every fact that is essential to the 
establishment of the guilt of the defendant Lindsey must be 
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proved to your satisfaction beyond a reasonable doubt, and in 
that connection you are instructed that conjecture, speculation 
and theory, however plausible, ought not and must not be con¬ 
sidered by you to the disadvantage of the defendant; and if, 
upon a consideration of the evidence, you entertain a reason¬ 
able doubt as to any essential element of a particular crime, you 
must not find the defendant Lindsey guilty of that particular 
crime. 

Granted. 

Defendant’s Prayer No. 17 

If, upon the evidence in the case, there is any reasonable 
hypothesis consistent with the innocence of Lindsey, your ver¬ 
dict must be not guilty. 

Granted. 

U. S. vs. Roland J. Lindsey Criminal No. 68l|38—9 

Defendant’s Prayer No. 18 j 

The burden of proof rests upon the Government. Unless 
you find that each and every element necessary to a conviction 
of a particular crime has been proved beyond a reasonable 
doubt, you must not return a verdict of guilty of that crjme. 

Granted. 

U. S. vs. Roland J. Lindsey Criminal No. 681 

Defendant’s Prayer No. 19 

A reasonable doubt is that state of the case which after the 
comparison and consideration of all the evidence leaves the 
minds of the jurors in that condition that they cannot say they 
feel an abiding conviction to a moral certainty of the truth of 
the charge. The burden of proof is on the Government. All 
the presumptions of law. independent of evidence, are in favor 
of the innocence of the accused, and every person is presumed 
to be innocent until he is proved guilty. If upon ^he 
721 evidence there be reasonable doubt remaining, the 
accused is entitled to the benefit of it, for it is not suffi¬ 
cient to establish a probability, though a strong one, arising 
from the doctrine of changes, that the fact charged is more likely 
to be true than the contrary, but the evidence must establish 
the truth of the charge to a reasonable and moral certainty, a 
certainty that convinces and directs the understanding afid 
satisfies the reason and judgment. 

Granted. 
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XJ. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant's Prayer No. 20 

You are instructed as a matter of law that a defendant is pre¬ 
sumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In con¬ 
sidering the testimony you must consider and view it in the 
light of this presumption with which the law clothes the de¬ 
fendant. It is a presumption that abides with him throughout 
the trial of the case until the evidence convinces each individual 
juror of his guilt beyond all reasonable doubt. 

Granted. 

U. S. vs. Roland J. Lindsey Criminal No. 68168-9 

Defendant’s Prayer No. 21 

Your are instructed that the presumption of inno- 
722 cence is legal evidence, is one of the instruments of proof 
in favor of the accused, and must be treated and consid¬ 
ered as such. 

Granted. 

XJ. S. vs. Roland J. Lindsey Criminal No. 6S16S-9 

Defendant’s Prayer No. 22 

The fact that the defendant Lindsey has been indicted is no 
evidence whatever that he is guilty. 

Granted. 

XJ. S. vs. Roland J. Lindsey Criminal No. 6S16S-9 

Defendant’s Prayer No. 23 

The jury are instructed that if they believe from the evidence 
that at the time of committing the acts charged in the indict¬ 
ment the defendant was suffering from such a mental deficiency 
as rendered him incapable of distinguishing between right and 
wrong, or unconscious at such time of the nature of the act 
charged in the indictment while committing the same, or where 
through conscious of them and able to distinguish between right 
and wrong, and to know the acts were wrong, yet his will, the 
governing power of his mind, was. otherwise than voluntarily, 
so completely destroyed that his action was not subject to it 
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but beyond his control, it will be their duty to acquit the 
defendant by reason of insanity. 

Combined with No. 4 


723 U. S. vs. Roland J. Lindsey 


Criminal No. 68163-9 


Defendant's Prayer No. 25 


The jury are instructed that in indictment #68169 charg¬ 
ing the defendant with assault with intent to kill, the Govern¬ 
ment must prove an assault with a specific intent to kill J that 
is to say, that in addition to proving to an assault committed 
by the defendant upon the person of the prosecuting witness 
the Government must also prove specific intent to kill. 

Amended as follows: j 


The jury are instructed that in indictment 6S169 charging 
the defendant with assault with intent to kill, the Government 
must prove an assault with a specific intent to kill, that is 

724 to say, that in addition to proving to an assault com¬ 
mitted by the defendant upon the person of the prose¬ 
cuting witness the Government also must prove specific intent 
to kfil. 

There is an inference that a man intends the natural and 
necessary consequences of his act, and in determining the intent 
of the defendant this inference is entitled to such weight as you 
may choose to give it; but it is not conclusive on that question. 
This inference alone is not enough to prove a specific intent to 
kill. 

In this particular case the Government contends there were 
threats and that the entire evidence shows an actual intent to 
kill McCullough so that the latter would not be able to interfere 
with his attack upon Joyce Smith. 

Upon all the evidence it is for you to say whether or nof the 
specific intent to kill has been established beyond a reasonable 
doubt; if so, and the other elements of assault have been estab¬ 
lished, your verdict on this indictment should be guiltV as 
indicted; but if this intent has not been established beyo id a 
reasonable doubt, then your verdict may be guilty of simple 
assault—if you think that the assault has been established. 

Granted as amended. 

725 The foregoing is all of the testimony bearing upon 
the exceptions herein reserved on behalf of the defendant. 

Thereupon, as all of said exceptions were duly entered upon 
the minutes of the Court, before the jury retired to consider of 
its verdict, and because the matters and things herein recited 
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are not matters of record, in order to make the same a part of 
the record herein, which is hereby ordered, so that the defendant 
may have his case reviewed on appeal, the defendant, by his 
attorneys, move the Court to sign and seal this, his bill of ex¬ 
ceptions, to have the force and effect as if each and every one of 
said exceptions had been separately signed and sealed which 
motion is granted by the Court; and thereupon the defendant 
tenders this, his bill of exceptions, and requests the Court to 
sign and seal the same, which is accordingly done, nunc pro 
tunc, this 2Sth day of November 1941. 

Jesse C. Adkins, 

Justice. 

Settlement by the Court of the foregoing Bill of Exceptions 
is hereby consented to. 

Edward M. Curran, 

Edward M. Curran, 

U. S. Attorney. 
Dennis McCarthy, 

Dennis McCarthy, 

Assistant U. S. Attorney. 
James G. Tyson, 

James G. Tyson, 

Richard R. Atkinson, 
Richard R. Atkinson, 

Attorneys for Defendant. 

726 Designation of record 

Filed November 29, 1941 

***** 

The clerk of the District Court of the United States for the 
District of Columbia, will please prepare the transcript of 
record on appeal in the above-entitled case. 

The following papers are designated as necessary to be 
copied: 

1. The Indictments. 

2. Memorandum, Pleas of Not Guilty. 

3. Memorandum, Verdicts of Guilty. 

4. Motion for New Trial. 

5. Specific Designation of Errors in Motion for New Trial. 

6. Memorandum, Order Overruling Motion for New Trial. 

7. The Judgment. 

S. Memorandum, Notice of Appeal Filed. 

9. Order for Preparing Bill of Exceptions. 
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10. The Assignment of Errors. 

11. Bill of Exceptions. 

12. This Designation of Record. 

James G .Tyson, 

James G. Tyson, 

Richard R. Atkinson, 
Richard R. Atkinson, 

Attorneys for Defendant. 

727 Service of a copy of the above Designation of Record 
acknowledged this 29th day of November 1941. 

Edward M. Curran, 

United States Attorney. 
Dennis McCarthy, j 
Assistant United States Attorney. 
Let this Designation be filed and let the record be made) up as 
therein directed. 

Jesse C. Adkins, j 

Justice. 

728 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, 

ss: 

I, Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages number from 1 to 727, both inclusive (excepting 
the Bill of Exceptions, said Bill of Exceptions having beejn ap¬ 
proved by the Court), to be a true and correct transcript <bf the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, and in accordance with 
Rule 75 (g) of the Federal Rules of Civil Procedure for the 
District Courts of the United States, in causes entitled United 
States vs. Roland J. Lindsey, alias Roland J. Lindesy, Criminal 
Nos. 68168 and 68169, as the same remain upon the files apd of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 4th day of December, 1941. 

[seal] Charles E. Stewart, 

Cle\rk. 

By Andrew A. Horner, 

Asst. Cle\rk. 

\ 
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729 United States Court of Appeals for the District of 
Columbia. Filed Dec. 30, 1941. Joseph W. Stewart, 

Clerk. 

In the Court of Appeals for the United States for the 

District of Columbia 

Xo. 8091 

Roland J. Lindsey, appellant 
vs. 

United States, appellee 

Appellant's designation of matter to be excluded from printed 

record 

Omit pages 17 through 71 inclusive, begin on page 72. 

Page 78 omit lines 4 through 19. 

Page 93 omit lines 15 through 17 inclusive. 

Page 94 omit lines 1 through 17 inclusive. 

Page 103 omit lines 7 through 9 inclusive. 

Page 105 omit lines 1 through 4 inclusive. 

Page 106 omit lines 9, 10, 16 and 17. 

Page 112 omit lines 12 through 16. 

Page 113 omit lines 6 through 8. 

Page 142 omit lines 7 through 17 inclusive. 

Page 143 omit pages 16 through 19 inclusive. 

Page 145 omit lines 23 through 25 inclusive. 

Page 146 omit lines 1 through 6 inclusive. 

Page 147 omit pages 14 through 19. 

Page 164 omit line 9. 

Page 167 omit lines 4 through 6 and 19 through 24. 

Page 168 omit lines 1 through 4 and 12 through 15. 

Page 169 omit lines 1 through 4. 

Page 173 omit lines 24 and 25. 

Page 174 omit line 1. 

730 Page 179 omit lines 13 through 15. 

Pages 180, 181, 182, 183, omit all. 

Page 184 omit lines 1 through 3. 

Page 185 omit lines 10 and 12 and 15 through 17. 

Page 186 omit lines 15 and 17. 

Page 18S omit lines 12 and 14. 

Page 193 omit line 4. 

Page 196 omit line 2. 

Page 200 omit lines 1 through 4 and 20, 21, and 23. 
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Page 204 omit lines 14 and 22. 

Page 205 omit line 8. | 

Page 206 omit line 14. 

Page 208 omit lines 5 and 12. 

Page 210 omit lines 3 through 5. 

Page 214 omit line 6. 

Page 215 omit line 5. 

Page 216 omit line 22. 

Page 220 omit line 1. 

Page 221 omit lines 5 and 16. 

Page 222 omit lines 2 and 3. 

Page 226 omit line 14. 

Page 227 omit lines 9 and 10. 

Page 229 omit lines 2 through 4. 

Page 233 omit lines 4 through 6. 

Page 237 omit line 19. 

Page 241 omit line 4. 

Page 243 omit lines 13 and 18. 

Page 244 omit lines 11 through 13. 

Page 245 omit line 2. 

Page 250 omit lines 6 and 11. 

Page 251 omit line 1. 

731 Page 252 omit lines 24. 

Page 255 omit lines 12 through 21. 

Page 257 omit line 21. 

Page 259 omit line 1. 

Page 260 omit lines 12 through 14. 

Page 265 omit lines 12,13,15 through 22. 

Page 266 omit lines 1 through 8. 

Page 273 omit lines 2,3, and 8. 

Page 276 omit line 20. 

Page 277 omit line 22. 

Page 2S0 omit lines 1 and 18. 

Page 283 omit line 2. 

Page 285 omit lines 8 and 24. 

Page 286 omit line 17. 

Page 287 omit line 24. 

Page 288 omit lines 10,11, and 20. 

Page 289 omit lines 17 and 18. 

Page 294 omit lines 7 through 9 and 22. 

Page 301 omit line 24. 

Page 302 omit line 14. 

Page 304 omit lines 7 and 23. 

Page 305 omit lines 6 through 8 and 13 through 15 and 19 
through 21. 
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Page 306 omit lines 2 through 4 and 9 through 11. 
Page 312 omit lines 4. 10, 13, and 14. 

Page 315 omit line 2 through 4. 

Page 319 omit line 21. 

Page 320 omit line 16. 

Page 330 omit lines 3,17, and 19. 

Page 331 omit line 19. 

Page 343 omit line 12. 

Page 346 omit line 1. 

732 Page 347 omit line 7. 

Page 355 omit lines 10 through 13. 

Page 358 omit line 13. 

Page 359 omit line 22. 

Page 361 omit lines 3 through 13. 

Page 362 omit all. 

Page 363 omit all. 

Page 364 omit all. 

Page 365 omit lines 1 through 8. 

Page 370 omit lines 19 through 25. 

Page 376 omit line 25. 

Page 377 omit lines 22 and 23. 

Page 379 omit lines 24 and 25. 

Page 398 omit lines 20 through 22. 

Page 401 omit line 20. 

Page 402 omit lines 1 and 22. 

Page 405 omit lines 19 and 20. 

Page 438 omit lines 12 through 21. 

Page 444 omit lines 15 through 25. 

Page 445 omit lines 1 through 3. 

Page 464 omit lines 20 through 24. 

Page 465 omit lines 1 through 13. 

Page 466 omit all of this page. 

Page 467 omit lines 1 through 9. 

Page 468 omit lines 1 and 2. 

Page 477 omit lines 17 through 25. 

Page 47S omit lines 1 through 7. 

Page 4S8 omit lines 3 and 23. 

Page 510 omit lines 8 through 25. 

Page 511 omit lines 1 through 13. 

Page 512 omit lines all. 

Page 513 omit all. 

Page 514 omit all. 

Page 515 omit all. 

Page 516 omit all. 
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733 Page 517 omit all. 

Page 518 omit all. 

Page 519 omit lines 1 through 7. 

Page 550 omit lines 21 and 22. 

Page 553 omit lines 22 through 25. 

Page 554 omit all. 

Page 555 omit all. 

Page 556 omit all. 

Page 557 omit all. 

Page 558 omit line 1. 

Page 567 omit line 17. 

Page 585 omit lines 24 and 25. 

Page 586 omit all. 

Page 587 omit lines 1 and 2. j 

Page 5S8 omit lines 3 through 8 and 18. 

Page 590 omit lines 9 through 17. 

Page 591 omit lines 1 through 5. 

Page 592 omit lines 16 through 25. 

Page 593 omit lines 4 through 25. 

Page 594 omit all ensuing pages through and including 
page 647. 

Page 697 omit line 25. 

Page 698 omit all. 

Page 699 omit all. 

Page 700 omit all. 

Page 702 omit all. 

Page 704 omit all. 

Page 707 omit all. | 

Page 708 omit all. 

Page 709 omit lines 1 through 18. 

Page 710 omit lines 21 through 25. 

Page 711 omit lines 1 through 11. 

734 Page 713 omit lines 1 through 19. 

Page 716 omit lines 13 through 25. 

Page 723 omit lines 1 through 11. 

James G. Tyson, 

James G. Tyson, 

Richard R. Atkinson, 
Richard R. Atkinson, 

Attorneys for Defendant J 

Copy of the above Designation accepted this 30th day of 
December 1941. 

Dennis McCarthy, . 
Assistant United States Attorney . 
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735 United States Court of Appeals for the District of 
Columbia. Filed Jan. 7, 1942. Joseph W. Stewart, 

Clerk. 


In the United States Court of Appeals for the 
District of Columbia 

October Term, 1941—No. S091 

Roland J. Lindsey, appellant 
vs. 

United States of America, appellee 

Appellee’s counter-designation of matter to be included in the 

printed record 

Now comes the United States Attorney on behalf of the ap¬ 
pellee in the above entitled cause, and represents to this Court 
that on December 30, 1941 the appellant, Roland J. Lindsey, 
filed in this Court a “Defendant’s Designation of Matter to be 
Excluded from the Printed Record.” That designation listed 
certain omissions to be made from the original record now on 
file in this Court. The appellee has no objections to the omis¬ 
sions designated, except for the several items listed below, and 
with respect to these items a counter-designation is submitted: 

Page 7S insert lines 4 and 5. 

Page 370 insert lines 22 to 24 inclusive. 

Page 376 insert line 25. 

Page 464 insert lines 20 to 25 inclusive. 

Page 510 insert lines 8 to 21 inclusive. 

Page 517 insert lines 20 to 25 inclusive. 

Page 518 insert lines 1 to 6 inclusive. 

736 Page 607 insert lines 9 to 10 inclusive. 

Page 60S insert lines 5 to 15 inclusive. 

Page 617 insert lines 17 to 22 inclusive. 

Page 619 insert lines 10 and 11. 

Page 633 insert lines 1 to 8 inclusive. 

Respectfully submitted, 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 
Dennis McCarthy, 

Dennis McCarthy, 

Assistant United States Attorney. 
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mailed to Messrs. James G. Tyson and Richard R. Atkinson, 
attorneys for the defendant, 615 F Street NW., Washington, 
D. C., on this the 7th day of January 1942. 

Dennis McCarthy, 
Dennis McCarthy, 

Assistant United States Attorney. 
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In the United States Court of Appeals for the 
District of Columbia 

— 

I 

No. 8091 

Roland J. Lindsey, appellant 
vs. 

United States of America 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


statement of the case 

I 

On the night of July 19, 1941. in Patterson’s Woods, a s|nall 
uninhabited wooded section in North East Washington border¬ 
ing N. Y. Avenue; between the hours of 5:30 and 8:00 p.j m., 
Lawerence E. McCullough, a soldier, and Joyce Eileen Sniith, 
age 18, his girl friend with whom he had been keeping company, 
approximately from G mos. to one year sat alongside a bank 
overlooking N. Y. Avenue; watching traffic, both vehicular 
and railroad. 

Between the hours of S and 9 o'clock, it started to raid so 
the two sought shelter variously estimated from 150 to 175 
feet from N. Y. Avenue. They stopped under a big tree, wljich 
was on the side of a Public road that ran through the woods, and 
eventually engaged in sexual intercourse (R-14). During the 
act or immediately after, a stranger approached and attracted 
their attention. By testimony of complaining witness, hd is 
alleged to have said that he was guard of the park, that neither 
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of them had any business there, demanded money or he would 
report them, and threatened to kill them if he were not paid, 
insisting he had a gun. 

McCullough is alleged to have told the stranger that he 
had but 15 cents; that he would be paid if they were allowed 
to go in order to secure the money, but the stranger refused. 
This stranger was identified as the defendant, Roland J. 
Lindsey. 

From that time until approximately one hour later the con¬ 
versation varied from a threatening one to a rather friendly 
one, he asking McCullough whether he drank whiskey or not— 
the answer being “yes.” However, most of the conversation 
was of ordinary nature. In the meantime Pvt. McCullough tes¬ 
tified that, “He knew the stranger was not a guard and also that 
his mind was on certain things although the stranger had not 
made any statement to that effect” (R-15). Then the 
stranger is alleged to have said, “come here.” McCullough 
asked if the stranger meant him and he is alleged to have said, 
“no. I mean her.” In response, she walked up to him and he 
grabbed her by the wrist. Thereupon McCullough struck the 
stranger on the arm, a scuffle then ensued (R-1G) resulting in 
injury to McCullough about the neck and head, the latter in¬ 
jury alleged to be caused by a rock thrown by girl but meant 
for the stranger, who picked it up and hit McCullough on the 
head with it. (R-29). 

The defendant denied grabbing the girl by the wrist, but 
claimed that he approached the couple in the act; notified them 
that he was a guard; demanded money—then McCullough 
jumped him. While scuffling the girl threw a rock at him hit¬ 
ting the soldier instead. The defendant denied any threats of 
violence and possession of a gun. 

Complete testimony revealed that the stranger had no gun. 

After the scuffle with the soldier, Miss Smith alleged that the 
stranger leaped to his feet and grabbed her while she was run¬ 
ning and screaming for aid (R-29), knocked her down and 
“Put his thing in me,” dragged her back to the tree in proximity 
to the scuffle where her escort laid unconscious; pulled up her 
dress and had sexual intercourse with her. She also testified 
that while he was having sexual intercourse with her, he com- 
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mitted other indecencies by putting his tongue inside herl pri¬ 
vate part and then continued intercourse in the usual manner. 

She further testified, “during the intercourse he saia, he 
thought I was very sweet, and he would like to take me dp to 
his home. I asked him where his home was and he said, ‘Phil¬ 
adelphia’ and I asked him what his name was and he said ‘Les¬ 
ter!’ ” (R-31). She further testified, “after the sexual inter¬ 
course he pulled me up and said to send Lawerence home in a 
taxicab and I told him ‘no.’ ” And also that she had a pearj pin 
with the letters Joyce on it which she removed, while the stran¬ 
ger had her on the ground, to lay by the trunk of the tree—(“be¬ 
cause I thought if he did kill me that would be evidence there, 
so people would know who we were, and then he did not kill 
me—I got up and gave it to him.” “I gave him the pin becfiuse 
I figured first he was not going to kill me, and that if he hadj my 
pin with my name on it I could tell the Police and they could 
catch him; identify him by my pin.” 

Lester is alleged to have told the girl, “not to go down in the 
woods, that there were so many hoboes in the woods that tfhey 
might start something—so I was afraid to go down in the 
woods.” In response to a question by the District Attornejy as 
to whether or not she consented to this assault the girl testified, 
“I started not to, but he threatened to kill me.” The defendant 
denied any threats or that the intercourse was forceful or that he 
in any way injured her. Miss Smith further testified that she 
found that McCullough had his neck and finger cut; helped him 
to the overlook, sat down, took off her shoes and stockings find 
slid down the hill; went on to N. Y. Avenue, and succeeded in 
.flagging a car which carried her to a nearby service station fijom 
which place the police were summoned. The description gijven 
the police failed to mention anything about a pin. When they 
arrived, they were directed to the place where McCullough was 
and sent both McCullough and the girl to hospitals. After an 
examination in the hospital, Miss Smith was sent to the 
Women’s Bureau for the night. 

The police located the place where the alleged atrocities took 
place, picked up certain evidence, and the next day made pic¬ 
tures of the place. 
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On the Monday following, Roland J. Lindsey was arrested 
and later charged with assault with attempt to kill and rape and 
■was indicted for the same. The defendant interposed pleas of 
not guilty and not guilty by reason of insanity. The record pre¬ 
sents the principal testimony of the charge, which began on 
Oct. 6, 1941, and went to the Jury Oct. 9th, 4:42 p. m. 

At 5:30 p. m. on the same day, the Jury returned the verdict 
of guilty of assault with attempt to kill and to the charge of 
rape, guilty, with the death penalty. 

A motion for a new' trial was filed in due season, but over¬ 
ruled to w T hich defense counsel excepted. Because of numerous 
erroneous rulings by the Court in the admission and exclusion 
of evidence; procedural conduct of the trial; and upon errors 
appearing upon the granting or denial of prayers in addition to 
erroneous instructions by the Court in its charge to the jury; 
and that the verdict is illegal as to the charge of rape, the de¬ 
fendant seeks a review thereof to obtain relief and surcease 
therefrom. 

JURISDICTIONAL STATEMENT 

This is an appeal from a conviction, of assault with intent 
to kill, and rape, wuth the death penalty imposed, after a trial 
in the District Court of the United States for the District of 
Columbia. This appeal is brought pursuant to Chapter I sec¬ 
tion 226 of the Code of Laws for the District of Columbia 1924, 
as amended. Said defendant was convicted on October 9th, 
1941 (R. 7), from said conviction this appeal was taken (R. 1). 

STATUTES INVOLVED 

Title 6, section 32, Code of Laws for the District of Columbia 
reads as follow's: 

Whoever has carnal knowledge of a female forcibly 
against her will, or carnally know*s and abuses a female 
child under sixteen years of age, shall be imprisoned 
for not more than thirty years: Provided, That in any 
case of rape the jury may add the w’ords to their ver¬ 
dict, if it be guilty, the words “with the death penalty 
in which case the punishment shall be death by electro¬ 
cution : Provided further, That if the jury fail to agree 
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as to punishment the verdict of guilty shall be received 
and the punishment shall be imprisonment, as provided 
in this section. 

CONSTITUTIONAL PROVISION INVOLVED 

Article III, section 2, clause 3, of the Constitution of the 
United States provides as follows: 

The trial of all crimes, except in cases of impeach¬ 
ment, shall be by jury; and such trial shall be hel(jl in 
the State where the said crime shall have been cbm- 
mitted; but when not committed within any State, the 
trial shall be at such place or places as the Congress may 
by law have directed. 

The Sixth Amendment of the Constitution of the United 
States reads as follows: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime sl|iall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense. 

ASSIGNMENT OF ERRORS 

1. The Court erred in its rulings upon the admission alnd 
exclusion of evidence, which rulings were duly excepted to at 
the trial; in that the Court erred in permitting the prosecu¬ 
tion in its cross-examination of Dr. Martin Gross to exceed 
the limit and scope of the direct examination, and refused to 
permit the defense the right to cross-examine the witness on 
matters brought out in the direct examination by the prose¬ 
cution. 

2. The Court erred in permitting a doctor to give expert 
opinion who had but 18 days’ experience as an interne, having 
just graduated from medical school. 

450836—12-2 
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3. The Court erred in permitting the prosecution to put the 
question to Dr. Murphy—“could it have been the result of 
forceful sexual intercourse?''' when it was prejudicial and im¬ 
properly invaded the province of the jury. 

4. The Court erred in excluding questions (a) as to how an 
imbecile would most likelv conduct himself after the commis- 

V 

sion of a serious crime, (b) testing the credibility of expert 
witness’ opinion in the light of the Crownsville record and the 
conclusion that defendant was malingering in their second 
examination of him, (c) the Court erred in refusing to permit 
questions hypothetical in nature, but predicated on records of 
St. Elizabeths Hospital that definitely showed that there are 
many official cases of mental deficiency with psychosis, that 
have been in existence over a long period of time, notwith¬ 
standing contradictory' testimony by Government's experts 
by way of affecting their credibility, (d) the Court erred in 
refusing to permit defense counsel throughout the trial to 
question government’s experts as to the make-up of a staff 
conference and as to its value in mental examinations. 

5. The Court abused his discretion in refusing to have the 
jury taken to the scene of the crime, especially in view of the 
charges as to physical evidence and also in light of his pre¬ 
liminary instructions as to the conduct of the jury. 

6. The Court erred in permitting the prosecution to conduct 
the voir dire of witnesses relative to confession and admissions 
in a manner prejudicial to the defendant. 

7. The Court erred in its instructions to the jury which errors 
were excepted to at the trial, (b) The Court erred in pointing 
out specific parts of so-called admissions in an alienist’s report 
without pointing out complete admission, (c) That the 
Court’s action while instructing the jury was prejudicial in that 
he pointed out specific parts of the evidence tendng to show 
the guilt of the defendant without also pointing out other evi¬ 
dence that tended to show lack of guilt, or favored the de¬ 
fendant; by making statements to the jury (one was withdrawn 
on protest of defense counsel) that certain admissions were 
made and requesting defense counsel to acknowledge them 
during his instructions to the jury. 



S. That part of the section of the D. C. Code, Title 6, Section 
32, allowing a jury to add to their verdict “with the death 
penalty’ 7 is unconstitutional in that it is a delegation of judicial 
function or power never contemplated, and in violation of 
Article III, Clause 2, Section 3, and Amendment 6 of the (Con¬ 
stitution of the United States and is without statutory r}ght. 


SUMMARY OF ARGUMENT 


The Court erred in permitting the prosecution in its cr^oss- 

examination of Dr. Gross to exceed the scope of the direct 

examination 

The record disclosed that Dr. Gross was called by the‘de¬ 
fense to produce the records of Crownsville State Hospital. 
The hospital records were produced and placed in evident by 
the defendant. No inquiry was made on the direct examina¬ 
tion as to Dr. Gross’ personal knowledge of the defendant, 
nor did the hospital records show that the doctor had ever 
examined the defendant personally. Yet the Court admitted 
the prosecution to examine the witness as to his personal knowl¬ 
edge of the defendant. Further, the Court permitted witness 
to contradict the records of his own hospital and to testify tjhat 
the defendant was sane, in spite of the fact that the hospital 
records showed that he had been adjudicated insane and that 
at the time the crimes charged in the instant case were com¬ 
mitted, he was a parolee or on conditional release from tfiat 
institution. All of which was greatly beyond the scope of the 
direct examination and obviously most harmful. 

Further, error was committed by the Court when it restricted 
the redirect examination in such wise that matters brought 
out on this improper cross-examination, could not be inquired 
into on the redirect. The effect was most prejudicial since 
the evidence gained by the prosecution on the improper crOss- 
examination could not be attacked, assailed, or otherwise soft¬ 
ened in its effect on the defendant. Obviously the ruling 
constitutes reversible error. 
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II 

Dr. Murphy, testifying as an expert, was permitted to state 
that there was forceful sexual intercourse. This was errone¬ 
ous since the jury was competent to draw its own conclusion 
from the evidence stated 

At the time that the prosecution asked the question, “could 
it have been the result of forceful sexual intercourse/’ the re¬ 
cord shows that as an examining physician he had given the 
jury a simple, factual, detailed picture of what he observed. 
He had used words understandable to the average layman of 
ordinary education and common intelligence. While his ex¬ 
amination was two days after the so-called attack and also 
two days after Dr. Powell’s examination. Dr. Murphy had 
described, in detail, much more than was found by Dr. Powell. 
The prosecutrix activities had been in no way accounted for 
during the two days that elapsed prior to Dr. Murphy’s exami¬ 
nation. The witness’ testimony in regard to the vagina dis¬ 
closed no abrasions or contusions peripherally or deep. All that 
the examinations disclosed could have been caused by normal 
vigorous intercourse. And for the Court to have permitted 
the doctor to give his conclusion that intercourse was forceful 
and against the will of the female party was improper, preju- 
dical, and an unwarranted invasion of the function of the jury. 

III 

Examination of imbecile conduct was material 

The government’s experts in rebuttal were contradicting the 
conclusion of the defense experts, and had testified that the 
defendant was not an imbecile. It was error to shut off an ex¬ 
amination as to how an imbecile acts under certain mental 
conditions. The defense experts had been questioned at length 
regarding the capabilities of an imbecile such as they had 
described the defendant to be. The government’s experts had 
denied this so that questions as to the conduct of imbeciles w*ere 
competent, since they had testified to the effect that he was 
not an imbecile, and material because it would have permitted 






a comparison of conduct; and might have afforded a basis to 
discredit the government’s experts. j 


The Court should have allowed further inquiry into prose¬ 
cution’s expert witnesses opinion that the accused Was 
malingering 

The government's experts., Drs. Lynn and Schneider, testified 
they had given the defendant the “Kent” test to determine if 
he were an imbecile. The test and its results were put in evi¬ 
dence and showed that he was an imbecile. But the doctors 
said the test was not reliable because the defendant was malin¬ 
gering or not answering truthfully. They further asserted that 
they thought he was doing that because of the type and char¬ 
acter of his answers and because the defendant stood to prbfit 
most by a diagnosis of insanity. The defense counsel sought to 
meet or soften that assertion by showing that while at Crowjns- 
ville the defendant had made answers of the same type ^nd 
character, and obtained these same experts' reaction to that part 
of the evidence but they were precluded from so doing by fhe 
Court's ruling. The jury was entitled to know what effect |he 
Crownsville history might have had on the minds of the Gov¬ 
ernment’s experts, and the defendant had a right which was 
denied by the Court’s ruling to get the experts’ reaction on that 
situation for the jury’s consideration and determination. Sfco, 
the Court in its ruling denied the defendant the right of f|ill 
cross-examination, and to question the experts on matters njot 
conceded by the other side to be true as well as matters provbn 
by the evidence. 


The preliminary examination of witnesses prior to the aid- 
mission of the confession was conducted in a manner 
prejudicial to the defendant 


The preliminary examination was broken up into about three 
parts at the prosecution’s suggestion, and the Court made ijo 
effort to control the procedure so that the defendant’s interest 
would not be prejudiced. The witnesses were examined as fa 
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what happened at the 12th precinct, the Court then ruled on 
that evidence and permitted the jury to hear it; then they were 
examined out of jury’s presence as to what happened on the trip 
from the 12th precinct to Police Headquarters and immediately 
after arriving there, then finally examined as to events concern¬ 
ing and affecting the defendant up until 6:00 P. M. that eve¬ 
ning. The Court ruled on this much evidence and permitted 
the jury to hear the same. The entire effect of the Court’s rul¬ 
ing and the prosecution conduct of its case, did prevent the 
defendant from inquiry into what happened at Police Head¬ 
quarters after 6:00 P. M. of the same day. This inquiry was 
certainly pertinent and relevant. For ought we know, this part 
of the preliminary examination might have convinced the Court 
that the whole confession was involuntary. It certainly would 
have thrown light on the competency of the confession. This 
unorthodox and confusing manner in which the voir dire was 
conducted deprived the defendant of the opportunity, required 
by due process with respect to procedure, to cross-examine wit¬ 
ness about the confession and to produce evidence in his own 
behalf. 

VI 

The Court’s charge to the jury contained instructions that 
were erroneous and misleading. Its comment on the evi¬ 
dence was distorted, one-sided, and argumentative 

In what appears to be an effort to give what this court has 
called an orthodox charge the Court said: “Unless you find 
each and every element necessary to a conviction has been 
proven beyond a reasonable doubt, you must not return a ver¬ 
dict of guilty of the particular crime charged” This was 
erroneous and misleading, as the Court should have said. “ You 
must return a verdict of not guilty of the particular crime 
charged The instruction on the circumstance under which 
the jury was told to consider the confession had the effect of 
shifting the burden of proof, and misleading the jury. The 
instruction on self-defense which began with these words: 
“Counsel has not argued the question of self-defense; never¬ 
theless I will explain it to you was a binding instruction that 


11 


under no circumstances could there be self-defense in the <pase. 
Yet evidence giving birth to the theory of self-defense arose 
out of the government’s own case. Further, the Court’s in¬ 
struction that “if the intent to kill has not been shown beyond 
a reasonable doubt then your verdict may be guilty of simple 
assault w^as clearly erroneous because it definitely precluded 
a not guilty verdict. And calling on the defense counsel to 
expressly agree or assent, in the presence of the jury during the 
Court s charge, to the statement by the court, that, thej de¬ 
fendant had admitted doing certain acts which were parts of 
the crimes charged, was most damaging to the defendant, be¬ 
cause it had the effect of saying to the jury that even counsel 
for the defense confess his guilt here before you. This assu' 
tion was not warranted by the evidence or sanctioned by 
requirements of a fair trial. 

VII 

The power of the jury to determine the punishment isj an 
unconstitutional delegation of authority 

The statute, Title 6, Sec. 32 of the D. C. Code by which the 
power is placed in the jury to determine the punishment for 
rape by adding to their verdict “with the death penalty” is 
void and of no effect as an improper delegation of judicial 
function not contemplated by the Constitution. The Con¬ 
gress having no Constitutional authority to modify or abr.dge 
the trial by jury as we knew it at common law. At common 
law the jury trial consisting of twelve men who had the jvell 
defined function, and the framers of the Constitution knew!the 
jury, as triers of the facts, under a judge, who had authority 
to impose punishment. The imposition of punishment, at 
common law was always considered the sole function of the 
judiciary. It is so considered today. So that the framers of 
the Constitution in the third clause of section 11, article III, 
had in mind, a “trial by jury” of twelve men in the presence 
and under the superintendence of a judge empowered to jin¬ 
struct them on the law and to advise them on the facts, ind 
(except on acquittal of a criminal charge) to set aside their 
verdict, if, in his opinion, it is against the law or the evidence. 
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Now, when we take away one of the prime functions of the 
judge, as these functions were known at common law and 
delegate or place that function in the jury we have a jury trial 
that has been fundamentally changed from the jury trial the 
Constitution makers had in mind. History reveals that at 
common law the jury trials had certain set characteristics or 
badges of identification, which it had acquired. The Con¬ 
stitutional makers were familiar with it, and apparently 
thought it a good method of determining disputes and guilt. 
These characteristics of trial by jury were to them indicia of 
justice. One of the chief characteristics of the common law 
jury trial was the authority of the judge to determine punish¬ 
ment after the jury of twelve men had determined the facts 
as to guilt or innocence. The judge was the great all-wise 
exclusive dispenser of justice after the determination of the 
fact of guilt. The statute in the instant case abridges and 
takes away this defendant's constitutional right to have his 
punishment fixed by this all-wise exclusive dispenser of jus¬ 
tice, that the framers of the Constitution were familiar with 
when they provided in the constitution for trial by jury. Thus 
it is clear that the statute destroys this substantive and 
essential feature and is therefore one abridging the right. 

To have raised this question prior to the verdict of the jury 
with the death penalty would have created a moot question 
of law. 

I 

ARGUMENT 

The Court erred in permitting the prosecution in its cross- 
examination of Dr. Gross to exceed the limits or scope of the 
direct examination. 

The record discloses that Dr. Gross (R. 192) was called on 
behalf of the defense and. in response to a subpoena duces 
tecum, brought the records of Crownsville State Hospital 
(Maryland) for insane. He being senior assistant physician in 
said institution. This witness was not questioned on the direct 
examination concerning his personal knowledge of the condi¬ 
tion of the defendant while he was confined at the Crownsville 





Institution (R. 193). His testimony was confined solely to the 
production and identification of the records, which were then 
put in evidence. Then on the cross-examination, the first in¬ 
quiry was about Dr. Gross’ personal knowledge of the defend¬ 
ant’s condition; knowing that the hospital records failed to 
show that the witness had any personal knowledge, objection 
was made to that line of questioning as it was outside of the 
scope of the direct examination. Over said exception (R. £04) 
and 210), the witness was permitted to testify in spite of the 
fact that he said he had not examined him personally, but only 
questioned him at the staff conference. The witness’ testi¬ 
mony definitely contradicted the records of his institution. fSaid 
witness was permitted to testify on this improper cifoss- 
examination as an expert on Marijuana in spite of his not being 
questioned or qualified on the direct as an expert, and the wit¬ 
ness’s assertion that he had little or no knowledge of the dlrug. 
It must be remembered that the records of the hospital do\ not 
disclose any medical examination by Dr. Gross personally; and 
the only time the records contains his name is at the staff Con¬ 
ference where witness states he questioned between five and 
ten persons (R. 203 and 208). The answers of said witness on 
the cross-examination, redirect and etc. disclose that the wit¬ 
ness had no personal knowledge upon which he should be 'per¬ 
mitted to contradict the records of his institution. 

This is a striking instance and a classic example of the injury 
that may be done when a witness is permitted to be questioned 
on the cross-examination on matters that go beyond the scope 
of the direct. These hospital records were offered to show that 
the defendant had been adjudicated insane at the institution 
and was still carried on the records of the institution a£ a 
parolee. So to permit the witness, as in the instant case, to An¬ 
swer questions on cross-examination that were clearly beydnd 
the scope of the direct examination, was plain prejudical erijor. 
Further, when the defense sought to soften the blow, the cofirt 
denied them the privilege of so doing. “The rule on this sub¬ 
ject in the National Courts is that the party in whose behalf a 
witness is called has the right to restrict this cross-examination 
to the subject of his direct examination, and a violation of this 
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right is a reversible error. If the cross-examiner would in¬ 
quire of the witness concerning matters not opened on the direct 
examination, he must call him in his own behalf”; Heard vs. 
U. S., 255-F. 829; Union Electric Light Co. vs. Snyder Estate 
Co., 65 F. 2d 297; Philadelphia and Trenton Railway Co. vs. 
Stimpson, 39 U. S. (14 Pet.) 448; 10 L. ed. 535. The defense 
had a right after the above rule was violated to further examine 
the witness concerning matters brought out on the improper 
cross-examination; doing this did not work a waiver of the ob¬ 
jection. “An exception to the admission of incompetent evi¬ 
dence is not waivered because the objecting party endeavors to 
break its force by cross-examination. Feuchtwanger vs. Mani- 
towac Malting Co., 187 Fed. 713; also supporting this is Moore 
vs. Norwood, 106 P. 2d 939; 41 Cal. A. 2d 651; Stanley vs. Stan¬ 
ley, 139 S. W. 2d 876; Goodale vs. Murray et al., 2S9 NW. 450; 
227 Iowa 843. In the Stanley Case, the court said “It would be 
a strange doctrine, and a rule utterly destructive of the right, and 
all the benefits of cross-examination to hold a litigant to have 
waived his objection to improper testimony because by further 
inquiry he sought on cross-examination to break the force or 
demonstrate the untruthfulness of the evidence given in chief, 
in the event, as would most usually occur that the witness 
should on cross-examination repeat or restate some or all of his 
evidence given on his direct examination.” In the instant case 
it was a matter of prime importance to test the accuracy and 
creditability of witness Gross (R. 207), and it was prejudicial 
error for the court not to permit it. 

It should be borne in mind that Dr. Gross was not qualified 
as an expert and stated that he only asked defendant about 
“reefers” (R. 211), but nevertheless was permitted by the court 
(R. 210) to answer hypothetical questions over objections 
and to state that the accused was sane. The court in People 
vs. Black. 10 NE 2d SOI 367-111.-209, said “allowing expert 
witness, over accused’s objections, to express opinion, that the 
accused was sane, which opinion was based in part on matters 
reported to witness by others privately and told to neither 
court nor jury, was prejudicial error, since witness invaded prov¬ 
ince of the jury in weighing matters privately reported to him, 
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as he necessarily did.” But in spite of all of this improper 
questioning by the prosecution, the court denied every attempt 
of defense counsel to have a full cross-examination of th^ wit¬ 
ness as to his testimony on the matter brought out by the prose¬ 
cution (R. 21, 211), which is reversible error. Hear\L vs. 
U. S.; Supra-Alford vs. U. S., 282 U. S. 687, 75 L. ed. 624; 
which holds that a full cross-examination of witness on subjects 
of examination in chief is absolute right of party and not a 
mere privilege of the party against whom said witness is called. 
“It is elementary that when the cross-examination goes beyond 
the scope of the direct, the witness becomes the witness of the 
party cross-examining; and the other party is allowed and per¬ 
mitted to cross-examine as to new matter brought out by the 
examination beyond the scope of the direct. So that wheji de¬ 
fense was denied the right to cross-examine Dr. Gross oil the 
effects of Marijuana on a normal person as distinguished from 
the effect upon a person with a psychosis, (R. 209) in the light 
of witness’ assertion that he was familiar with Marijuana 
(R. 204), and the hospital’s diagnosis of “psychosis due to drugs 
or other exogenous poisons (Marijuana),” (R. 196), unre^ers- 
ible error was committed. As this was excluding very material 
evidence. See Minner vs. U. S. } 57 F. 2d 506. 

11 ! 

The question put to Dr. Murphy “Could it have been the result 
of forceful sexual intercourse” was an improper invasion 
of function of jury and prejudicial 

The witness, Dr. Murphy, who examined the prosecution two 
days after the so-called attack, certainly could not claim to 
have peculiar knowledge or experience, on the instant subject 
(sexual intercourse) not common to the world, which required 
his opinion on the question of what caused the reddened con¬ 
dition of a vagina, which is the natural color. The witness was 
informed that the complainant had engaged in at least jtwo 
acts of sexual intercourse prior to her examination. One with 
McCullough and one with the defendant. The evidence does 
not disclose what the prosecutrix did between Saturday njght 
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and Monday night when she was examined by the witness. 
And no attempt was made by him to find out. It appears that 
the Doctor assumed that all he was testifying to was caused 
by the defendant. At least that is the only impression the jury 
received from the testimony—it was inescapable. It must be 
remembered that even the evidence of Dr. Powell (R. 96) who 
examined the prosecutrix the night of the occurrence two days 
before Dr. Murphy, does not show any blood, tears, or ironing 
out. or, that any injury was done to the muscular fibers of the 
vagina. The defense objected to the witnesses’ testimony be¬ 
cause there was nothing to show 7 that the condition was caused 
by Lindsey (R. 183) the examination being so remote from 
the occurrence. Thus, Dr. Murphy's opinion was not neces¬ 
sary to aid the jury or court in reaching their conclusion as 
to the existence of force during the intercourse charged to the 
defendant. No abrasions or contusions w 7 ere found about the 
vagina. The Doctor had described w 7 hat he saw during his 
examination of the complainant, the record discloses this 
(R. 182 and R. 183). It is a simple, factual, detailed description 
of the findings of his examination, and the jury was able to 
understand him and draw a correct conclusion, and to permit 
the expert to express an unnecessary opinion was error, as an 
improper invasion of the duty or scope of the jury. Hurt vs. 
St. Louis, etc., Ry. Co., 94 Mo. 255; 7 S. W. I. Nutt vs. South¬ 
ern P-R Co., 25 Or. 291; 35 P. 653; Moore vs. Norwood-supra. 

This Court said in Clements vs. Mutersbough (27 App. D. 
C. 165.) “A jury is competent to assess interest, if any is allow¬ 
able; and it is not error to exclude the testimony of an expert 
accountant as to the interest due on certain payments. See 
Spokane etc. Ry. Co. v. JJ. S. (241 U. S. 344, 60 L. ed 1036). 
The above is well supported by the decisions in all states. 

It would seem that the conclusion of the expert w 7 as unneces¬ 
sary, prejudicial, and invaded the province of the jury because 
“w 7 here the matters of inquiry lies within the common knowl¬ 
edge of men of common education in the ordinary w r alk of life, 
the opinions of experts are inadmissible, as the jury are compe¬ 
tent to draw the true inferences from the facts proved.” Brew¬ 
ster v. Weit (93 Ill. App. 588,589). Force being an essential ele- 
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ment of rape, it was a most prejudicial question and answer and 
unnecessarily invaded the province of the jury to draw their 
own conclusion. 


The court erred in excluding questions as to how imbecile 
would most likely conduct himself after commission of a serious 


crime. 


The record discloses that in the cross-examination of witnesses 
called by the defense, the government was permitted great 
latitude in its examination on the direct as to what an imbecile 
could do, could not do; or whether an imbecile could do certain 
things. (R. 218-221) (R. 240-248); then on rebuttal, questions 
were put to the government expert as to the behavior of ap im¬ 
becile after said imbecile had committed a criminal act. (R. 
281); objection was sustained to this question. In view of the 
government’s questions, this was certainly denying a full cfoss- 
examination on the subject matter brought out on the djirect 
examination, and was reversible error —Minner vs. U. S. Supra. 


Denying the defense the right to cross-examine government’s 
experts about their conclusion that the defendant was maling¬ 
ering, or not telling truth, was reversible error. 

Both Doctors, Lynn and Schneider, called by the government 
testified that they gave the defendants the “Kent” test, anc the 
results showed he had a mental age of six years (R. 273), but 
stated that the results were not reliable because he was Mal¬ 
ingering; because of remarkable gaps in memory, and algo in 
response to simple questions, he would completely deny know¬ 
ing anything about the question; and at other times, he wbuld 
give reasonable answers; and stated the defendant hope<fl to 
profit by a diagnosis of insanity (R. 277). Then his attention 
was called to the records of Crownsville which show that on the 
day before the staff conference, he (defendant), stated he was 
born in Winston-Salem, N. C., and on the day of the staff Con¬ 
ference he states that he was born in New Jersey. (R. 2801-1). 
Witness was asked if in his opinion the defendant was malinger- 
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ing. The Court ruled out the question saying it did not shed 
any light on the doctor’s creditability. This certainly was 
proper cross-examination, was based on evidence in the case 
brought out on the direct; there is highly respectable authority 
that it should have been allowed. In George vs. State, 240 Ala- 
632; 200 South 602; “Expert witnesses may be cross-examined 
and their opinion obtained based on other state of facts as¬ 
sumed by the party examining them to have been proved upon 
a hypothetical case; and an expert may also be cross-examined 
on purely imaginary and abstract questions, not only in 
order to get the opinion of the expert upon all possible theories 
of the case, but to test the value and accuracy of opinion of the 
witness*’ Citing Clark vs. State, 12 Ohio 483; 40 Am-Dec- 
481. Further this question was a comparison of the kind of 
answers the defendant gave while at Crownsville with the kind 
given on the “Kent” test, the results of which the witness w*as 
characterizing as not reliable, to have permitted an answer 
would have aided the jury to determine whether the results 
were in fact reliable. “Facts stated in hypothetical questions 
need not be undisputed or proved beyond doubt in order to 
make the answer competent, but weight of answer is for the 
jury where facts assumed are supported by testimony and there 
remains a conflict in the evidence.” State vs. Lingman, 91 
P. 2d 457, 97 Utah 758. Therefore Dr. Lvnn should have 
been required to answer the question as to what effect the 
Crownsville record as part of the history of the case might have 
had on his opinion (R. 253), (R. 264). A “Full cross-examina¬ 
tion of the witness on subjects of examination in chief is abso¬ 
lute right of party and not a mere privilege.” Heard vs. U. S. 
Supra. 

The trial court also erred in excluding questions (R. 275) 
hypothetical in nature, but based on the records of St. Eliza¬ 
beths Hospital that definitely showed that there are cases of 
mental deficiency with psychosis, that have been there a long 
period of time. This w^as admissible and proper evidence that 
would have definitely contradicted the testimony of the gov¬ 
ernment’s experts (R. 267-274) that psychosis with mental 
deficiency is of short duration; supported and corroborated 





the testimony of the expert of the defendant (R. 283-1284), 
that there are many case of psychosis with mental deficiency of 
long duration. It was damaging and prejudicial to the deiend- 
ant to shut off this line of cross-examination. Thus, in (jrient 
Ins. Co. vs. Leonard, 120 Fed. 808, the Court said, “A hypo¬ 
thetical question asked an expert witness is not objectionable 
on the ground that the facts included therein were not conceded 
to be true; or established by the evidence.” In the abovelease 
the expert testified as to the explosiveness of sawdust and the 
Court said “they should have been permitted to compare it {with 
gunpowder, and to give their experience concerning the same, 
even though they couldn’t give dates.” It, therefore, was 
not necessary for the government to concede that these cases 
were in St. Elizabeths Hospital for the question to be com¬ 
petent. This line of questioning was proper and would Ijiave 
been very effective contradiction of the government expert’s 
testimony that psychosis with mental deficiency is always of 
short duration. 

In fairness, all of the numerous rulings of the trial cjDurt 
referred to herein show that the defense was restricted jand 
hampered in its cross-examination of the government’s experts, 
to such an extent that it amounted to a denial of right to full 
cross-examination. Thus the court committed reversible eitror. 
It must be remembered that “Experts may give answer to duch 
questions, both on their own observations as a foundation or on 
evidence adduced from other sources which may for the pur¬ 
pose of the question be assumed as facts.” Wilson vs. Guaran¬ 
teed Securities Co., 82 Utah 224, 23 P. 2d 921; Atlantic Life Ins. 
Co. vs. Vaughn, 71 F. 2d 394, 79 L. ed. 674. In this connection 
the Supreme Court has stated: Crawford vs. U. S. 212 U. S. 
183, 53 L. ed, 465; “There is a presumption of harm arising 
from the existence of an error committed by a trial court against 
the party complaining, in excluding material evidence oh a 
trial, especially before a jury. It is only in cases w’here |the 
absence of harm is clearly shown from the record that [the 
commission of such an error against a party seeking to review 
it is not cause for the reversal” of judgment, citing, Deery\ vs. 
Cray, 5 Wall. 795; 18 L. ed, 653; Smith vs. Shoemake, 17 W|all. 
630,21 L. ed. 717. 


i 
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V 

The voir dire or preliminary examination of witness, prior 
to the admission of the confession in evidence, was con¬ 
ducted in a manner prejudicial to the defendant 

The record discloses that the preliminary hearing of testi¬ 
mony to determine whether the so-called confession was free 
and voluntary was broken up into three separate hearings or 
approximately that. That is, the examination was conducted 
in broken doses. For example, witnesses (Detectives) Scott 
and Wilson, testified about what occurred between them and 
the defendant (R. 101-7-8), after the defendant had testified, 
then the court ruled on that much of the preliminary evidence; 
(R. 120) which w*as excepted to. The jury was then brought 
back and these witnesses testified as to what happened between 
them and the defendant at No. 12 precinct and en route to Police 
Headquarters. Then (R. 134 and R. 145) renewed objections 
were made on ground that the testimony of the witnesses ex¬ 
ceed prior preliminary examinations, and another voir dire 
was conducted, covering the period of time the defendant and 
the detectives reached Police Headquarters until approxi¬ 
mately 6:00 P. M., Monday. This voir dire was not permitted 
by the Court to go beyond 6:00 P. M. that evening so that 
events leading up to the formal written confession of the de¬ 
fendant (R. 153) could not be inquired into. So that at no 
time during these broken and confusing so-called preliminary 
examinations was the defendant given an opportunity to put 
on evidence as to what happened at and immedately prior to 
the formal written confession. The procedure permitted by 
the trial court was so unorthodox and confusing that the de¬ 
fense was totally at a disadvantage as to when and how they 
could put on all the necessary and available evidence in sup¬ 
port of the defendant’s claim that the confession written or 
verbal w*as forced. This was done over the repeated protest 
of the defense. But, to quote the Courts reply to these pro¬ 
tests “It is just a question of what the prosecution wants to do” 
(R. 105-6). It is plain that the prosecution was permitted 
to conduct the examination to suit their whims and desires 
without regard to the defendant’s right or interests, and in a 





I 


21 

manner prejudicial to the defendant, and the Court made no 
effort to protect these rights or interests. The Court, in jper- 
mitting the prosecution to conduct the preliminary examina¬ 
tion in the manner described, denied this defendant due proc¬ 
ess with respect to the procedure in the instant matter. [Due 
process required that the defendant be accorded full oppor¬ 
tunity to present evidence in his behalf, and matter against 
him be not presented in such an unorthodox manner that his 
interest becomes jeopardized because of the confusion created. 
The Supreme Court recently said: “The refusal to permit the 
accused to prove his defense may prove trivial when the facts 
are developed . . . But procedure is the skeleton which fdrms 
and supports the whole structure of a case. The lack of a 
bone mars the symmetry of the body. The parties must be 
given an opportunity to plead and prove their contentions or 
else the impression to the judge arising from sources outride 
the record dominates results. The requirement that allega¬ 
tions must be supported by evidence tested by cross-examina¬ 
tion protects against falsehoods. The opportunity to assert 
rights through pleading and testimony is essential to their 
successful protection. Infringement of that opportunity is 
forbidden/’ Edward vs. U. S., 312 U. S. 473, 85 L. ed. ]057 
citing Walker vs. Johnson, 312 U. S. 275, 85 L. ed. 830. jFor 
ought we know, the oral confession related from the witriess 
stand by the detectives was a recital of a confession obtained 
from the defendant after 6:00 P. M. the same day. The 'de¬ 
fendant says that the confession was forced out of him at 
headquarters that night. The defendant had a right to hkve 
this matter inquired into and to have the opportunity to pre¬ 
sent affirmative evidence, which the defense was prepared] to 
present, but under the Court’s ruling, it could not. It should 
be remembered in this connection that “admission of the de¬ 
fendant’s extra-judicial confession, testified to by others, with¬ 
out first permitting the defendant to give evidence that it was 
not free and voluntary, and have a ruling on how it was ob¬ 
tained, and so of its competency, is prejudicial.” People !vs. 
Gibson, 152 P. 316, 28 Cal. A. 334.” “The imperative dijty 
of the court is to see that a defendant has a fair trial.” Kinard 
vs. U. S., 68 App. D. C. 250; 96 F. 2d 522. 
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VI 

The lower court erred in its instruction to the jury which 

are so prejudicial that they constitute reversible error 

While no exceptions were noted to most of the instructions, 
counsel feel that the nature of the charges herein, and the fact 
that the defendant is under sentence of death, brings this mat¬ 
ter within the well defined policy of the Federal appellate courts 
that, “Where life or liberty is involved, an appellate court may 
notice and correct a serious error plainly prejudicial, even 
though it was not called to the attention of the trial court or 
even where the error was not preserved for review by proper 
objection, exception or assignment.” Miller vs. U. S., 120 F. 2d 
968. It is the above rule, counsel feel that gives them the 
privilege and authority to point out to this court the faulty or 
erroneous parts of the instruction to the jury, because the record 
discloses no exception to most of the charge. 

At the outset, the court instructs the jury that they will ac¬ 
cept his “statement of the law as correct” (R. 298); and that 
although he had “the right to discuss the evidence” that he 
would do that “only for the purpose of explaining legal the¬ 
ories” (R. 299). Then follow most of the instructions that 
are common to all criminal cases. At the bottom of the page 
(R. 299) the Court attempts to give the charge that this Court 
says should be orthodox, which was given by the Court as fol¬ 
lows: “Unless you find each and every element necessary to a 
conviction has been proven beyond a reasonable doubt, you 
must not return a verdict oj guilty of the particular crime 
charged.” This is the instruction which was given that this 
court says should be orthodox, McKenzie vs. U. S. (No. 7998, 
March 9.1942. Court of Appeals). It was given in an erroneous 
and prejudicial manner, as the Court should have instructed 
that, unless the jury found each and every element necessary 
to conviction had been proven beyond a reasonable doubt, the 
jury must return a verdict of not guilty. The least that can be 
said of the instruction given is that it is an improper statement 
of the law. It does not tell the jury that unless they find that 
each and every element necessary to a conviction has been 
proven beyond a reasonable doubt, they must return a verdict 
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of not guilty. There is great difference between saying |“you 
must not return a verdict of guilty of the particular crime 
charged” and saying to the jury that “you must return a verdict 
of not guilty of the particular crime charged. In Millqr vs. 
U. S. Supra, the Court said “an instruction must be so framed 
that a jury may not drauv the wrong conclusion therefroml and 
it is not sufficient that it is so drawn that a jury may reach the 
right conclusion .” 

The Court (R. 303) also said to the jury, “If you believe that 
testimony (referring to the Police officer’s testimony), then the 
statements were voluntary and should be received by you. If, 
however, you do not believe their testimony and believe that 
they were not voluntarily made within the definition tjiat I 
have given, you should not consider them.” This instruetjon is 
clearly improper in that it does not require that the jury believe 
beyond a reasonable doubt that the so-called confession, was 
voluntary. It is certainly misleading and confusing. “An 
erroneous instruction calculated to mislead the jury on a ma¬ 
terial issue is not cured merely by giving a correct instruction 
thereafter.” Bryant vs. State, 13 S. E. 2d 820; 191 Ga. 6S6; 
See also, Mosley and State, 1 So. 2d 593; State vs. Roddy, 14 
S. E. 2d 532. The effect of the instruction upon the jury cfould 
lead it to believe that upon this particular point it was not 
necessary to believe beyond a reasonable doubt, or they njiight 
have believed that the burden was on the defendant id the 
particular instance to show the confession was not voluntary. 
It is safe to say that the final effect of the instruction might well 
be a shifting of the burden of proof. In any event, it was 
clearly improper. 

In discussing or defining assault with intent to kill to the 
jury, after informing the jury that there were two elements, 
the Court said “It includes an attempt to inflict violence 
(R. 304), but since in this particular case, as I understand it, 
it is admitted that the defendant did strike McCullough with 
either the rock or brick, and that he did cut him with a sharp 
instrument—I am correct in that, Am If (Turning and lodking 
at defense counsel). To which defense counsel replied: “T lere 
is no evidence as to what he was hit with or cut with anything, 
except that he was cut.” The Court: “Very well, I withdraw 
that statement. Then turning to the jury the Court made this 
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statement, “You have the evidence as to what happened to 
McCullough and you have the statement which the defendant 
made to the doctor.” It is plain from the record therefore that 
the Court substantially instructed the jury that there was an 
assault, and the jury’s only concern was to discover an intent 
to kill. Then the Court very skillfully shows the jury how it 
may reach a decision that there was specific intent to kill. In 
a manner most damaging to the defendant, the Court points 
out in detail the government’s evidence on the point in ex¬ 
plaining his theory, giving the contentions of the government 
in a most colorful manner, but never once mentioning anything 
on the point on behalf of the defense. Finally, concluding the 
instruction “but if the intent to kill has not been shown beyond 
a reasonable doubt then your verdict may be guilty of simple 
assault.” There was an exception to this instruction by the 
defendant (R. 292). The Court thus failed to tell the jury that 
unless each element of the crime had been proven beyond a 
reasonable doubt, they must return a verdict of “not guilty.” 
This is clearly reversible error. McKenzie vs. U. S. (Court of 
Appeals, 799S), also Boatright vs. U. S., 105 F.2d 737, where 
the Court said “In summing up or analyzing testimony in 
criminal cases, trial judge must take care to sum up and analyze 
testimony for both sides and must not become an advocate” 
It is universal law that “In a criminal case, the Court must 
instruct on all essential questions of law, whether requested 
or not.” Kinard vs. U. S., Supra. The trial Court’s instruc¬ 
tion (R. 305), that “ Counsel has not argued the question 
of self-defense; nevertheless, I will explain it to you”, was 
highly improper and prejudicial. See O’Shaughnessy vs. U. S. 
17 Fed. 2d 225. In substance it advised the jury that the 
defense itself did not contend there was any element of self- 
defense in the case. In the same paragraph the court said the 
“defendant suggests” that he acted in self-defense. The record 
itself refutes this statement, for the reason that this instruction 
arises out of the government’s evidence and is not predicated 
on any evidence offered by the defendant. It was the govern¬ 
ment’s evidence that disclosed evidence tending to establish self- 
defense. To read this charge on self-defense is to conclude 
that it amounts to a binding instruction that under no circum- 
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stance could there be a finding that the defendant actgd in 
self-defense. Here the Court, in summing up the govern¬ 
ment's evidence, weaves it into an effective argument to the jury 
on behalf of the government. It is one-sided and stated in a 
prejudicial manner. Such as, (R. 305-6) “And only aft<pr all 
reasonable means had failed was he justified in attacking Law¬ 
rence McCullough xcith intent to kill,” Was this telling the 
jury that the defendant did attack with intent to kill? The 
charge fails to point out the evidence that McCullough struck 
the defendant first (R. 16) and picked up the first stone kvith 
which to strike (R. 28), but the Court assumes that defendant 
did lay his hands upon Joyce Smith’s private part and that 
McCullough knew it, though there is no evidence to support 
the statement. Then states to the jury, “also that even dside 
from that, the evidence shows beyond a reasonable doubt that 
the various elements necessary to constitute self-defense did 
not exist in favor of the defendant.” If the Court were direct¬ 
ing a verdict, it could not use other words or ones that woutyl be 
more binding and final. Minner vs. U. S., 57 Supra. In Sun¬ 
derland vs. U. S. 19 F. 2d 202, the Court said “since judge pan- 
not direct a verdict of guilty in a criminal case, even if fact^ are 
undisputed, he should not be permitted to do indirectly vl'hat 
he cannot do directly, and by his instructions argue jury into 
verdict of guilty.” Citing Weare vs. U. S., 1 F. 2d 617. glso, 

l ' 

Yadcrx s. U. S., 71 F. 2d 85, holding an argumentative charge is 
erroneous. 

Too, the evidence of the government disclosed evidence of 
consent to the intercourse by Joyce Smith, and the Court agreed 
to give an instruction (R. 290-1) , but the one given was far from 
being the one agreed upon (R. 306). "While the Court finally 
told the jury their verdict might be one of the four, which in¬ 
cluded not guilty, the entire charge totally failed to indicate 
how, under any circumstance, the jury might reach a verdiejt of 
“not guilty”. Yet, the Court acted as a navigator for the gov¬ 
ernment’s case and charted a clear path to a verdict of guilty. 
All of which constitutes reversible error. 

Starr vs. U. S., 153 U. S. 614, 38 L. ed. 811; Hickory vs. U. S., 
160 U. S. 408, 40 L. ed. 474; Cook vs. U. S„ 18 F. 2d 50. the 
Court’s charge shows that on two occasions during the charge 
the court called upon counsel for defendant to expressly st^,te 
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in the jury’s presence that (1) that the defendant had admitted 
hitting McCullough with brick or stone (R. 304), and cutting 
him with a sharp instrument, (2) that the defendant admitted 
he did have intercourse with Joyce Smith (R. 30S). The pur¬ 
pose of requiring this is not clear, but it could serve no other 
purpose than to indicate to the jury that even the defendant’s 
lawyers confess his guilt. This was most unfair and improper; 
and constitutes ground for reversible error. The damage caused 
by such remarks cannot be overestimated when it is considered 
that there is little or no evidence to support it, Chief Justice 
Hughes in Queried vs. U. S., 2S9 U. S. 466, 77 L. ed. 1321, said: 
“He (trial judge) may analyze and dissect the evidence, but he 
may not either distort it or add to it—The influence of trial 
judges on jury is necessarily and properly of great weight, and 
his lightest word or intimation is received with deference and 
may prove controlling. This Court has accordingly empha¬ 
sized the duty of the trial judge to use great care that an 
expression of opinion upon the evidence “should be so given as 
not to mislead, and especially that it should not be one-sided,” 
and that deductions and theories not warranted by the evidence 
should be studiously avoided” 

The record discloses that defense counsel did not take an ex¬ 
ception to government instruction No. 1 (R-293 and 306) as 
amended. But there is no evidence to support it. 

The primary and sole question in the instant matter is 
whether the failure of defense attorneys to object to an instruc¬ 
tion that was not based on the evidence binds the defendant to 
the extent that he may not set that up as reversible error com¬ 
mitted by the trial court. Now, if the failure to object to an 
instruction, could be considered an admission, it was one done 
improvidently, inadvertently, and through a misapprehension 
of the evidence. This being so, the courts have uniformly held 
that admission of this sort are not binding on the defendant. 
Harvey v. Thorpe, 2S Ala. 250; Pruitt v. State, 294 P. 629, 37 
Arizona, 400; the Pruitt case appears to be directly in point in 
view of the instruction in the instant matter. The court said: 
“An attorney for defendant who pleads not guilty cannot admit 
away the defendant’s life or liberty. It is erroneous to instruct 
the jury that counsel for the defendant by their argument had 
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admitted guilt.” Thus, in the case of State v. Redman, S js. E. 
2nd 623, 217 N. C. 4S3, the court said “An admission that the 
defendant killed decedent with a deadly weapon made by de¬ 
fendant’s counsel during argument when the defendant hqd no 
opportunity to protest or deny the admission was not sufficient 
to justify the trial court, in assuming that an unlawful killing 
with a deadly weapon was admitted by the defendant.’ 1 In 
this case the court went on to say that the only binding admis¬ 
sions are usually those made for the purpose of dispensing with 
proof on trial. See also, People v. Martino, 10 N. Y. S. 2nd 945, 
in Clayton v. The State, 4 Texas App. 515, 23 S. W. 503, the 
court said, “In the fourth subdivision of the charge the jury are 
told that ‘it is admitted by the defendant’s counsel that jJohn 
Wood and Lark Clayton were prisoners legally confined iti the 
county jail of Uvalde county on an accusation of felony, tc wit, 
the theft of a cow/ ” as was said in an earlier decision of Nds v. 
The State “The prisoners’ counsel had no authority to make 
any statement or admission to supply the place or have! the 
force of evidence against him. No confession of theirs could 
bind or affect him. Their admission could not in law prejudice 
or affect his right, nor could they be in any wise jeopardize^ by 
the assumption of any grounds whatever upon which hi^ de¬ 
fense may have been placed by his counsel—that was not the 
question for the consideration of the jury, whose duty it was to 
decide the question of the guilt or innocence upon the law as 
given them by the court, and the evidence as given by the wit¬ 
nesses, irrespective of any admissions by the prisoners’ counsel, 
or any grounds upon which they may have rested his defense.” 
Citing 2 Texas 280;” for this error in the charge of the courlf the 
judgment must be reversed.” 

The fact that defense counsel took no formal exception tq the 
instruction -would appear to be immaterial in view of the au¬ 
thorities on this point, that “In exceptional circumstances— 
especially in criminal cases—appellate courts, in public interest, 
may, of their own motion notice errors to which no exception 
has been taken, where they are obvious or otherwise seriously 
affect fairness, integrity or public reputation of judicial pro¬ 
ceedings,” U. S. v. Atkinson, 297 U. S. 157; Thomas v. District 
of Columbia, 90 Fed. 2nd 424, 67 App. D. C. 179; Boatrigfit v. 
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U. S., 105 Fed. 2nd 737. In Rinard v. U. S., 68 App. D. C. 250, 
96 Fed. 2d 522, the court said, “Even where no exception is 
noted, it is the imperative duty of the court to see that the 
defendant receives a trial in accordance with the law.” 

The only case of importance holding contrary to the above 
legal proposition is Jones vs. U. S. 72 F. 2d 873, and the facts 
upon which the rule was laid down in that case; which involved 
the effect of a solemn written agreement between the prosecu¬ 
tion and defense, dispensing with certain documentary evi¬ 
dence; is not in point with the instant one. For in the instant 
case, the admission was not done formally and deliberately, nor 
to waive the production of evidence, but was based on counsel’s 
misapprehension of what the testimony was in the case, and 
counsel had no opportunity to consult the transcript of 
testimony, which was not so in the Jones case. Upon 
consideration of the question it is submitted that an admis¬ 
sion of the nature claimed herein cannot be inferred to the 
detriment of the defendant; as the Court had the responsibility 
of basing its instruction on the evidence, and not upon what 
counsel might have improvidently thought the evidence to be. 
That reversible error was committed, seems apparent. 

VII 

The statute permitting the jury to fix the death penalty is 
illegal and unconstitutional 

When the jury returned their verdict of guilty in the second 
count as indicted and added to their verdict the words “with 
the death penalty” as provided in the first proviso of Title 6, 
Section 32 of the Code of Laws of the District of Columbia, 
their verdict is of no effect, is unconstitutional, in violation of 
the spirit and the law as known in the Constitution; an im¬ 
proper delegation of judicial powers by the Congress of the 
United States; an encroachment upon the fundamental rights 
not permitted by the Constitution and the law of the land. 

The Federal Constitutional right of trial by jury is limited 
to the question of guilt or innocence and does not extend to 
the determination of term of imprisonment or punishment. 
This follows since it was no essential part of a jury trial at 
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common law that the jury should also fix the punishment if 
they convicted an accused. 

31 Am. Jur. 575. 

At Common Law, at the time the Constitution was adopted 
the jury either returned a special verdict, setting forth all the 
circumstances of the case and praying the judgment of the 
Court thereon, or a general verdict of guilty or not guilty. The 
punishment was fixed by the Court and governed by the aws 
in force. 

15 Am. Jur. 160. 

Blackstone’s Commentaries, Bk. 4, Page 361. j 

All authorities support the assertion that in a jury triajl as 
was known at Common Law its verdict was that of guilty, not 
guilty, or special. This was the jury’s determination as to the 
facts in the case and accordingly the Court fixed punishment 
as provided by the law then in force. 

Judge Storey in his eulogy of “Trial by Jury” referred to trial 
by jury at Common Law which did not include the right of the 
jury to assess punishment. As the right and duty devolved 
upon the Court at Common Law to assess, it is plain that fhis 
statute does not violate the Common Law jury trial in leading 
the punishment to the Court. The Statute in this case pro¬ 
vided that punishment be “according to the law then in force” 
which this Court construed as meaning that a verdict should 
be brought in by a jury after which time the Court should 
assess punishment. 

State v. Harney, 67 S. W. 620,168 Mo. 167 

This case stands for the well-established proposition tpat 
the right of the Court to fix or determine punishment is due 
of the incidents of a jury trial as it was known at Common Law. 

See also U. S. v. Callender, 25 Fed. Cases 14, 7p9. 

U. S. v. McFarland, 26 Fed. Cases 15, 675. 

U. S. v. Mundell, 27 Fed. Cases 15, 834. 

In Article 3, Sec. 2, clause 3; Amendment 6 as to Federal 
criminal trials and in Amendment 7 relative to Federal cjvil 
jury trials the Courts have ruled time and again that thdse 
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provisions do not mean only and barely that there shall be 
a verdict of 12 men under any conditions that may be described, 
but that there shall be a trial by jury as understood at common 
law. The control of the Court over the verdict after it is given 
is as much a part of the trial by jury as the giving of the verdict 
itself. 

Hughey v. Sullivan, 80 Fed. 76. 

Baylis v. Travellers Ins. Co., 113 U. S. 320. 

Arkansas Valley Land etc. Co. v. Mann, 130 U. S. 72. 

The jury referred to is a jury constituted as it was at Com¬ 
mon Law, composed of 12 men, whose verdict must be that of 
guilty, not guilty, or special, and that the assessment of pun¬ 
ishment is left to the Court alone, but this requirement applies 
to prosecutions in the Federal Courts; it does not guarantee 
trials by jury in the State Courts, and so does not preclude a 
trial without a jury in a State Court; a jury from assessing 
punishment in the State Courts; or a trial with a jury of less 
than 12 men. 

Thompson v. Utah, 170 U. S. 349. 

In Re Sawyer, 124 U. S. 200. 

Brooks v. Missouri, 124 U. S. 397. 

Callan v. Wilson, 127 U. S. 549. 

Eilenbecker v. Plymouth Co., 134 U. S. 35. 

Ughbanks v. Armstrong, 208 U. S. 481. 

Howard v. Kentucky, 200 U. S. 164. 

Lloyd v. Dollisoii, 194 U. S. 447. 

Art. Ill, Sec. 2, cl. 3, and Amendments 6 and 7 are applica¬ 
ble to trials in the Courts of the District of Columbia and the 
Territories. 

Callan v. Wilson, Supra. 

Capital Traction v. Hof, 174 U. S. 5. 

Reynolds v. U. S., 98 U. S. 145. 

Lav at o v. New Mexico, 242 U. S. 199. 

The jury is a fact-finding body and holds a firm place in our 
jurisprudence nor is there anything in the history or language 
of our Constitutional Law to show any purpose but to preserve 
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the essentials of the jury trial as it was known to the Comnjon 
Law before or at the time of the adoption of the Constitution. 

Dimick v. Schiedt, 293 U. S. 474. j 

In Patton et al. v. U. S. decided April 14, 1930, the Suprefne 
Court said that the phrase “trial by jury/’ as used in the Fedejral 
Constitution, Article 111, sec. 2, clause 3, and in the 6th Amend¬ 
ment, means trial by jury as understood and applied ! at 
Common Law, and includes all the essential elements as they 
were recognized in this Country and England when the Con¬ 
stitution was adopted ; viz; (1) That the jury should consist of 
12 men neither more nor less; (2) that the trial should be in the 
presence and under the superintendence of a judge having power 
to instruct them as to the law and advise them in respect of tjhe 
facts; and (3) that the verdict should be unanimous. 

“Whatever may be true as to legislation which changes any 
mere details of a jury trial, it is clear that a statute that destroys 
this substantial and essential feature thereof is one abridging 
the right.” 

Amer. Publishing Co. v. Fisher , 166 U. S. 464. 

Patton v. U. S., 281 U. S. 276, 290. 

Any such attempt is vain and ineffectual, whatever forms it 
may take. 

The foregoing principles while not furnishing a precise bafeis 
for an answer to the question here presented, have the useful 
effect of disclosing the nature and scope of the problem, siqce 
they demonstrate the unassailable integrity of the establish¬ 
ment of a trial by jury in all its parts, and makes clear that! a 
destruction of one of the essential elements has the effect of 
abridging the right in contravention of the Constitution. 

Patton v. U. S., 281 U. S. 276, 290. 

In re Debs , 158 U. S. 564, 594. 

Trial by jury in the primary and usual sense of the term at 
the Common Law and in the American Constitution is n:>t 
merely trial by a jury of 12 men before an officer vested wii;h 
authority to cause them to be summoned and impanelled, ^o 
administer oaths to them and to the Constable in charge arid 
to enter judgment and to issue execution on their verdict; but 
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it is a trial by jury of twelve men in the presence and under 
the superintendence of a judge empowered to instruct them 
on the law and to advise them on the facts, and (except on 
acquittal of a criminal charge) to set aside their verdict if in 
his opinion it is against the law or the evidence. This propo¬ 
sition has been so generally admitted and so seldom contested, 
that there has been little occasion for its distinct assertion. 

Capital Traction v. Hof, 174 U. S. 13,16. 

Patton et al. v. U. S., 281 U. S. 276, 2S9. 

“The right to a jury trial is a privilege or a right which he may 
forego at his election—to deny his power to do so is to convert 
a privilege into an imperative requirement.” Patton v. U. S. 
Thus the implication is clear that this privilege to waive was 
one of the incidents of a trial by jury. If that be so the statute 
in the instant case withdraws that privilege from the accused, 
by requiring the verdict of a jury in a rape case as jurisdictional 
for the sentence of the Court—thus withdraws that privilege or 
right which according to the Patton Case was an incident of 
the trial by jury at Common law as the framers of the Con¬ 
stitution knew it—it follows that the statute abridges the right 
and is therefore void. 

“The Court may not ignore a violation of a constitutional 
right because it is relative, by saying ‘ it’s not as bad as it might 
have been.’ ” 

Patton v. U. S., 2S1 U. S. 276. 

“The distinctive characteristic of the system is this; that 
the jury consist of a body of men taken from the community 
at large, summoned to find the truth of disputed facts. They 
are to decide upon the effect of the evidence, and thus to assist 
the Court to pronounce a right judgment ; but they have noth¬ 
ing to do with the judgment or sentence which follows the 
verdict. They are not, like the judges, members of a class 
charged with the duty of judicial inquiry. They are taken 
from varied pursuits, to make a special inquiry, and return to 
their ordinary avocation, when this labor is over.” 

Forsythe, History of trial by Jury. 

Hopkins v. Nashville, etc., Ry. 34 S. W. 1029, 1031. 
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Accordingly we conclude that the Statute in question is un¬ 
constitutional; that the verdict rendered thereunder to which 
has been added “with the death penalty” and the mandatory 
death sentence imposed by the Court should be set aside. 

VIII 

CONCLUSION 

In our argument we have treated generally with most or pll 
of the Assignments of Errors relied upon which raise six bapic 
propositions. First: That a party who calls a witness on direct 
examination may by his examination limit the cross-examina¬ 
tion to matters covered in the scope of the direct examination, 
and for the cross-examiner to be permitted by the Court’s own 
objections to exceed that scope is reversible error. In this con¬ 
nection, when the above error occurs, the party calling the wit¬ 
ness may cross-examine said witness as to matters beyond the 
scope of the direct without being held to have waived said 
objection. 

Second: That it was error to permit expert witness, Dr. Mur¬ 
phy, to express opinion about a matter that has been made 
plain factually when any jury of ordinary education and conji- 
mon intelligence could well understand and draw their owjn 
conclusion from said evidence. In the instant case said con¬ 
clusion was most harmful because it was a pointed expression 
of opinion on the most important point in the entire cas£. 
Third: That wide latitude is permitted on the cross-examina¬ 
tion of expert witnesses to determine the bases upon which 
their opinion rest and to test the credibility, that they may t|e 
examined on matters assumed or not conceded to be correct, 
well as on matters in evidence, so as to have the benefit of thje 
opinion of the expert upon all possible theories of the case. Wje 
have pointed out that in this connection a full cross-examinp- 
tion was denied. Fourth: That the Court’s duty was to spe 
that the defendant had a fair trial, yet it permitted the prosecu¬ 
tion to conduct the preliminary hearing in such an unorthodox 
manner that the defendant was confused as to when or how tp 
assert his rights on said hearings; nor was the opportunity tp 
do so afforded him by the Court. Fifth: That the instructions 
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were distorted, one-sided, and argumentative. That the re¬ 
quired orthodox instruction was given in an erroneous and mis¬ 
leading manner, and the Court’s conduct in calling on defense 
Counsel in the presence of the jury to expressly state or sanc¬ 
tion the Court’s statement that the defendant had admitted 
certain acts, was reversible error. And that the instruction 
given which assumed that the defendant placed his hand on 
complainant’s private part and that McCullough knew it was 
not supported by the evidence and hence was improper. Sixth: 
That the statute allowing a jury to add the words “with the 
death penalty,” to their verdict and thus determine the pun¬ 
ishment is unconstitutional in that it is a delegation of judicial 
function or power to the jury without statutory right. There¬ 
fore the verdicts are void and of no effect insofar as it effects the 
defendant. Accordingly, the judgment below should be 
reversed because of errors assigned. 

Respectfully submitted. 

James G. Tyson, 

Richard R. Atkinson, 

Attorneys for Defendant, 

615 F St NW. 
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In the United States Court of Appeals for the 
District of Columbia 


April Term, 1942 
No. 8091 


Roland J. Lindsey, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 


The appellant, Roland J. Lindsey, was charged on July ^9, 
1941. in separate indictments, with rape upon one Joyce jE. 
Smith (R. 4^5), and with assault with intent to kill upon ope 
Lawrence E. McCullough (R. 5). Upon agreement of counsel 
and order of the court, the two charges were consolidated fbr 
trial (R. 2). Trial commenced on October 6. 1941, and a ver¬ 
dict of guilty as to both charges was returned on October 9, 
1941. To the verdict of guilty in the rape charge, the ]uiy 
added the words “with the death penalty’’ (R. 7). 

The evidence disclosed the following facts: In the late after¬ 
noon of Saturday, July 19, 1941, Lawrence E. McCullough an|d 
his girl friend, Joyce Smith, walked to the vicinity of Pattersdn 
Woods in the District of Columbia (R. 14). Upon arrival 

(i) I 
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there, they sat on the embankment overlooking New York 
Avenue and watched the traffic and trains for about an hour 
(R. 14). It started to rain and the couple left the embankment 
and stopped under a large tree some 165 feet from the edge of 
the embankment. There McCullough and Joyce Smith en¬ 
gaged in sexual intercourse (R. 14; 27). Shortly thereafter, a 
colored man, identified as the defendant, Roland J. Lindsey 
(R. 15; 27), emerged from the woods. Lindsey represented 
himself as a guard of the park. He told McCullough and Joyce 
Smith that he had a gun in his pocket (R. 15; 2S). Lindsey 
said that no one had any business being in the woods (R. 15; 
27), and he threatened to arrest the young couple unless they 
paid him a fine of S5.00. McCullough replied he had only 15 
cents (R. 17). Thereupon Lindsey told McCullough and Joyce 
Smith that he would kill them if they tried to leave (R. 2S). 

Then Lindsey placed his hand on a private part of Joyce 
Smith's person and pulled her toward him (R. 28). Joyce 
Smith grabbed at the pocket where Lindsey was supposed to 
have a gun (R. 28), but Lindsey threw her to the ground (R. 
29). McCullough then stooped down to get a rock (R. 28). 
Lindsey threatened to shoot and kill McCullough (R. 16), then 
McCullough and Lindsey clinched together and fell to the 
ground (R. 16; 29). Lindsey fell on top of McCullough, who 
yelled that Lindsey was cutting him (R. 29). Joyce Smith 
picked up a brick and threw it at Lindsey, but missed him. 
Lindsey picked up the brick and hit McCullough on the head 
with it, knocking McCullough unconscious (R. 29). 

Joyce Smith started to scream and ran towards the edge of 
the embankment, but Lindsey overtook her and threw her on 
the ground. Lindsey then pulled her under a tree where he 
committed sexual indecencies upon her person and forced her 
to have intercourse with him (R. 29, 30). 

After Lindsey had departed, Joyce Smith tried to help Mc¬ 
Cullough to his feet. She managed to get him to the edge of 
the embankment. There she left him, and slid down the hill 
onto New York Avenue, where she hailed a passing car 
(R. 31). The driver of the car, a Mr. Flannigan, took Joyce 
Smith to a nearby gasoline station. The police were notified 
from there (R. 32). 




Several police officers soon arrived on the scene. | Mc¬ 
Cullough was brought down from the hill and tak^n to 
the Casualty Hospital (R. 33). Joyce Smith was tak^n to 
Gallinger Hospital and then to the Women’s Bureau (RJ 33). 
Examination of McCullough revealed that he had received a 
severe concussion of the brain, an exterior wound on the ^calp, 
a deep cut on his neck seven inches in length, also injuries to 
the fingers of his right hand (R. 129). A physical examination 
of Joyce Smith by two different doctors revealed facts which 
indicated, in the opinion of the doctors, that there had |been 
forcible penetration of the vagina (R. 9S; 1S2-1S3). 

The defendant, Roland J. Lindsey, was arrested on July 21, 
1941 (R. 122). Many incriminating admissions were made by 
Lindsey to the several police officers who investigated the base. 
Bloodstained clothes belonging to Lindsey, together with other 
corroborating evidence was found and identified by Lindsey to 
the police officers (R. 165-171). Identification of Lindsey 
was made by both complainants, and Lindsey in turn identi¬ 
fied the complainants as persons he had talked to on the eve¬ 
ning of July 19th (R. 137; 170). 

issues ! 

i 

I 

I. Whether the Government’s cross-examination of jDr. 
Martin Gross, a defense witness, exceeded the scope of the 
direct examination. 

II. Whether an expert medical witness can state that in 
his opinion, certain physical facts disclosed by his examina tion 
of the complaining witness “could have been the result of force¬ 
ful sexual intercourse.” 

III. Whether the trial court erred in excluding certain ques¬ 
tions asked by defense counsel during cross-examinatioij of 
expert witnesses called on behalf of the Government. 

IV. Whether the voir dire examination of witnesses, a^ to 
the voluntariness of certain admissions made by the defendant 
to police officers, was conducted in a prejudicial manner. 

V. Whether certain instructions of the trial court to the 
jury were erroneous. 

VI. Whether that part of the District of Columbia rape 
statute, which authorizes the jury to add the words “with the 
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death penalty’’ to its verdict of guilty, is an infringement of 
the constitutional right of trial by jury. 

SUMMARY OF ARGUMENT 

I 

The Government’s cross-examination of Dr. Martin Gross, 
a defense witness, did not exceed the scope of the direct ex¬ 
amination. The purpose of the defense in calling Dr. Gross as 
a witness, and introducing through him the records of the 
Crownsville State Hospital, was revealed by defense counsel’s 
opening statement to the jury, immediately preceding Dr. 
Gross’ testimony. Defense counsel told the jury that the de¬ 
fense would show “that [Roland J. Lindsey] * * * is still, 
as far as the State of Maryland is concerned, an insane person, 
so adjudged * * * (R. 191).” Thereafter, during the di¬ 

rect examination of Dr. Gross, the records of the hospital were 
received in evidence and read to the jury by defense counsel. 
These hospital records contained a case history of Roland J. 
Lindsey's commitment to the hospital, showed that Dr. Martin 
Gross personally had examined Lindsey at a Staff Conference 
held at the hospital, and that Dr. Gross had participated in a 
decision of the Staff Conference which recommended Lindsey’s 
parole. 

In view of the broad implications of this direct examination, 
the Government clearly had the right to cross-examine Dr. 
Gross as to whether in view of the facts disclosed by the hos¬ 
pital records, the witness would say that Lindsey was an im¬ 
becile or that he was insane. Even under the so-called Federal 
rule as to the scope of cross-examination, considerable latitude 
in cross-examination is allowable, subject to the discretion of 
the trial court. And under the Federal rule, “where the tes¬ 
timony of a witness on direct examination * * * creates 

a presumption or inference as to the existence of a fact not 
directly testified to, cross-examination of the witness properly 
extends to any matters tending to rebut such presumption or 
inference.” Note (1937) 108 A. L. R. 167,168. 
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There is no merit to appellant’s contention that the testi¬ 
mony of Dr. Murphy, to the effect that the physical facts dis¬ 
closed by his examination of the complaining witness could [have 
been the result of forceful sexual intercourse, invaded the prov- 
ince of the jury. The opinion expressed by Dr. Murphy re¬ 
quired an expert evaluation of medical facts, not withir) the 
knowledge of the ordinary layman. Under such circumstances, 
it is no valid objection that the opinion elicited from the expert 
happens to be an issue ultimately to be decided by the jury. 
Murray v. United States (1923), 228 Fed. 100S, 53 App. ij). C. 
119, cert, denied 262 U. S. 757. Furthermore, the frequent ob¬ 
jection that opinion evidence “usurps the function of the jpry” 
has been vigorously denounced by eminent modern authorities. 
See II Wigmore on Evidence, § 673; VII Wigmore on Evidence 
§§ 1920, 1921. 

III 

Appellant also alleges that the trial court improperly! re¬ 
stricted the scope of the defense’s cross-examination of certain 
expert witnesses called by the Government. Appellant is {hus 
in the anomalous position of contending in one breath (Appel¬ 
lant’s brief, section I) that the scope of cross-examination, 
when conducted by Government counsel, should be kept wi ;hin 
narrow^ bounds; and in the next breadth contending thatjthe 
scope of cross-examination, when conducted by defense coun¬ 
sel, should be as broad as the horizon. A perusal of the w(iole 
record, however, will show that defense counsel was allowed 
an exceptionally wude latitude in cross-examining the expert 
witnesses called by the Government. The few questions ex¬ 
cluded were prolix, repetitious, and elusive. It w’as w r ithin the 
proper discretion of the trial court to sustain objections to stich 
questions. 

IV 

Appellant objects to the manner in w'hich the voir dire exam¬ 
ination, with respect to the voluntariness of certain verbal lad- 
missions made by defendant, was conducted. Appellant claims 
that the defense was prejudiced because no opportunity ^as 
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afforded to introduce evidence concerning the alleged involun¬ 
tariness of an alleged written confession, allegedly made by the 
defendant, but not offered in evidence by the Government. 

Appellant’s contention is plainly frivolous. There were two 
separate preliminary examinations of various witnesses con¬ 
cerning the voluntariness of certain admissions made by the 
defendant. One examination covered a period of time extend¬ 
ing from about 12:30 P. M. on July 21. 1941, to approximately 
1:00 o’clock P. M. on that same day. The second examination 
covered a period of time extending from approximately 1:00 
o’clock P. M. on July 21st. to about 6:00 o’clock P. M. on that 
same day. Two separate examinations were conducted in 
order to direct the inquiry to the approximate period of time 
when the defendant’s admissions were made, thus preventing 
undue confusion of issues. Defense counsel expressly acqui¬ 
esced in this method of procedure at the trial. Now, for the 
first time on appeal, it is claimed that the defense was preju¬ 
diced because a “fishing expedition’’ was not allowed into facts 
not involved in the case. 

V 

Appellant complains of many of the instructions given to 
the jury by the trial court. Appellant’s method of criticism 
is to tear some particular phrase of the court’s instruction out 
of its context, and torture it with an interpretation never in¬ 
tended by the court, nor so understood by anyone in the court 
at the time the instruction was given. It is submitted that a 
careful reading of the whole of the court's charge to the jury, 
will make apparent that the charge was fair and proper in all 
essential particulars. 

VI 

It is contended that the section of the District of Columbia 
rape statute, authorizing the jury to add the words “with the 
death penalty’’ to its verdict of guilty, constitutes an infringe¬ 
ment of the constitutional right of trial by jury. This argu¬ 
ment is fallacious from several aspects. In the first place, 
the power to define crimes and fix their punishment is vested 
in the legislature, not in either courts or juries. Within cer¬ 
tain prescribed limits, however, the legislature may delegate 
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to either a court or a jury the power to fix the punishment for 
a particular crime. Furthermore, contrary to appellant’s con¬ 
tention, the right of a jury trial as known at common law, 
does not include, as one of its incidents, the determination and 
fixation of punishment by a court. The constitutional right 
of a trial by jury is limited to the question of guilt or inno¬ 
cence and does not extend to the determination of the term 
of imprisonment or the extent of the punishment. 

Statutes, such as the District of Columbia rape statutej, are 
upheld upon the theory that they constitute a lawful (Jlele- 
gation of legislative power to the jury, and such statutes in no 
way impair the constitutional safeguard of trial by jury. See 
Green v. United States (1913), 40 App. D. C. 426, 42?}, 46 
L. R. A. (N. S.) 1117. 

ARGUMENT 

I 

Government’s cross-examination of defense witness [was 
within scope of direct examination 

I 

The appellant questions the propriety of the Government’s 
cross-examination of Dr. Martin Gross, a defense witness. It 
is claimed that the cross-examination exceeded the scop^ of 
the direct examination. This contention, however, dissolves 
into thin air when the actual facts of record are considered. 

In his opening statement to the jury (R. 191), defense coun¬ 
sel announced a defense of insanity, stating: 

The defense expects to submit to you the fact that 
Roland J. Lindsey is an imbecile. We expect to present 
testimony to prove these facts. In addition we expect 
to prove that on January of this year he was committed 
to the Crownsville Institution in Maryland for the In¬ 
sane and some time later released as a parolee, that as a 
matter of law until next January 1st he is still, as far as 
the State of Maryland is concerned, an insane person, 
so adjudged, and that as a result of this evidence that 
we propose to explain or show to you gentlemen of the 
jury, we can expect that he be found not guilty by virtue 
of the reason that he had not sufficient reason to com¬ 
prehend that the acts he was doing, if any, were ri^ht 
or wrong (R. 191). 

466973—42-2 
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Directly following this statement, the defense called as their 
first witness. Dr. Martin Gross, Senior Assistant Physician at 
Crownsville State Hospital, Maryland. Dr. Gross testified 
that, as directed by defense counsel, he had brought with him 
the records of the Crownsville State Hospital with respect to 
the case of Roland J. Lindsey (R. 192). Dr. Gross said that 
he was familiar with these records; that they were the official 
records of the institution (R. 194). Dr. Gross also orally testi¬ 
fied. in part, to the contents of the hospital records (R. 193), in 
that he answered questions as to when Lindsey was committed 
to the Crownsville State Hospital and when he was “paroled;” 
also the definition of the term “paroled” (R. 193). In response 
to a question. Dr. Gross characterized the Crownsville State 
Hospital as an institution for the insane (R. 193). He was 
also asked to identify certain commitment certificates and to 
give information concerning the committing doctors (R. 193, 
194). The records of the Hospital were then offered and ad¬ 
mitted in evidence, without objection (R. 194). Thereupon, 
the hospital records, in their entirety, were read to the jury 
by defense counsel (R. 195-203). These hospital records 
contained a case history of Roland J. Lindsey, including de¬ 
tails concerning his attitude and general behavior while in 
the hospital ; his stream of mental activity, emotional reaction, 
mental trend and capacity, schooling and general knowledge, 
insight and judgment; also a summary and diagnosis of his 
condition. The hospital records further revealed that on Feb¬ 
ruary 17,1941, Lindsey was presented at a Staff Conference for 
consideration of his eligibility for parole (R. 203). On that 
occasion, Lindsey was examined by Dr. Martin Gross, who 
questioned him about his smoking of “reefers” (marijuana), 
and about his memory of events prior to and at the time of 
his admission to the hospital on January 30, 1941. Dr. Gross 
also asked Lindsey a series of questions calculated to test his 
general knowledge and mental activity. The Staff Conference 
note then concludes with the statement, apparently concurred 
in by Dr. Gross, that “in general the patient seems to have 
cleared up from his intoxication with the drug (marijuana) 
and therefore parole is recommended” (R. 203). 


The purpose of the defense in calling Dr. Gross as a witness, 
and in introducing through him the official hospital records, 
was made evident by defense counsel’s opening statement to 
the jury, immediately before calling Dr. Gross to testify, jto- 
wit: “* * * we expect to prove that [Roland J. Lindsey] 
* * * is still, as far as the State of Maryland is concerned, 

an insane person, so adjudged * * R. 191.) T ifhe 

testimony of Dr. Gross and the information contained in the 
hospital records was adduced, therefore, because it had a ten¬ 
dency to prove the assertions made in defense counsel’s open¬ 
ing statement. It cannot be denied that the inference defense 
counsel sought to draw from this testimony—and the infer¬ 
ence that the jury may have drawn—was that Lindsey was 
“still. * * * an insane person, so adjudged’’ (R. 191). 

In view of these facts, it is apparent that the Government's 
cross-examination of Dr. Gross was entirely proper. In sub¬ 
stance. the cross-examination amounted to inquiry as to tjwo 
points: (1) Whether in view of the facts disclosed in the hos¬ 
pital records, Dr. Gross would say that Lindsey was an imbe¬ 
cile; and (2) whether in view of the acts disclosed in the hos¬ 
pital records, Dr. Gross would say that Lindsey was insane. 2 


Clearly, neither of these questions exceeded the somewhat Ox- 
tensive range of the direct examination. The particular crots- 
examination objected to is set forth below: 

Q. And you have had occasion to examine Lindsey 
yourself, have you not? 

A. This man has been examined by different Doctors, 
and I questioned him during the Staff Conference, j 


1 Significant also is the following statement in appellant’s brief (p. ljj) : 
“These hospital records were offered to show that the defendant had been 
adjudicated insane at the institution and was still carried on the records 
of the institution as a parolee.” [Italics supplied.] 

1 Dr. Gross also was asked several general questions as to the drjug 
marijuana, viz, where the drug conies from and what effect the use of t|he 
drug would have upon an average individual. In this connection, the witness 
was cautioned by the cross-examiner that he need not answer these questions 
if he did not have sufficient knowledge, but the witness replied, “Certainly, 
I [have] read about it” (R. 204). 
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Q. Now when Lindsey was discharged from Crowns- 
ville, he was completely recovered, was he not? 

A. Yes. 

Q. Now, would you say, doctor, that a person who, 
as Lindsey in these reports [i. e., the hospital records] 
that have been presented by the defense that you 
brought here, that he carried on a coherent conversation, 
that he was completely oriented, that he had completed 
the seventh grade in school, that his general knowledge 
and schooling were fair, that his insight and judgment 
both were good, that he was an imbecile? 

A. No; we did not say so- 

***** 

Q. Now, would you say, Doctor, taking the records 
of this hospital, in which the records disclosed [that] 
Roland J. Lindsey carried on a coherent conversation, 
that he was oriented, that he has finished the seventh 
grade in school, that his schooling and general knowl¬ 
edge were fair, that his insight and judgment were fair, 
was insane? 

***** 

A. No. 

(R. 204. 205) 

It is respectfully submitted that this cross-examination was 
no broader than the extent of Dr. Gross' personal examina¬ 
tion of Lindsey as disclosed by the hospital records; nor 
broader than the scope of the inferences that defense counsel 
sought to suggest by Dr. Gross’ testimony on direct examina¬ 
tion. It is a settled principle that “the right of cross-exami¬ 
nation is not confined to the specific questions or details of 
the direct examination, but extends to the subject matter 
inquired about ” DeWitt v. Skinner . 232 Fed. 443 (C. C. A. 8, 
1940). 

The Government has no quarrel with any of the legal 
authorities cited in appellant’s brief on this subject. Two lines 
of authority exist with respect to the scope of cross-examina¬ 
tion: (1) What is known as the Orthodox or English rule, and 
(2) the so-called Federal or American rule. See VI Wigmore 
on Evidence, § 1885; and Note (1920) 7 A. L. R. 1116. The 


11 

Orthodox rule which is followed in many of the states, in¬ 
cluding Massachusetts, New York, Ohio, Vermont. Wisconsin, 
and Missouri, provides that “when a witness has been sworn 
in chief, the opposite party may not only cross-examine hiih in 
relation to the point which he was called to prove, but he piay 
examine him as to any matter embraced in the issue.” Th^ so- 
called Federal rule, which is followed in most of the fedjeral 
courts of this country and in some of the states, provides “that 
a party has no right to cross-examine any witness except a,s to 
facts and circumstances connected with the matters stated in 
his direct examination.” Philadelphia & T. R. Co. v. Stimyson 
(1840), 39 U. S. (14 Pet.) 448, 461. This so-called Federal tule 
has been vigorously criticized. See VI Wigmorc on Evidence, 
§§ 18S5-1S90. inch 3 However, even under the so-called Federal 
rule a considerable latitude is allowed in cross-examination, 
subject to the discretion of the trial court. See Rea v. Missouri 
ex rel. Hayes (1873), 84 U. S. (17 Wall.) 532, 542, where the 
Court said that cross-examination is “usually confined within 
the scope of the direct examination;” but “a greater latitude 
is undoubtedly allowable;” and when the range is thus enlarlged 
the trial court's discretion controls. And the Supreme Court 
also has said that even where the limit of strict cross-examina¬ 
tion has been exceeded, that no precedent has declared thpt a 
judgment will be reversed for a relaxation of the rule, andj“it 
clearly would not be a ground of error, unless it appeared that 
it worked serious injury to the opposite party.” Wills v. Rus¬ 
sell (1879), 100 U. S. 621, 625. See also Davis v. Coblens 
(1899), 174 U. S. 719, 727, and Washington R. & E. Co. v. D\tt- 
man (1915), 44 App. D. C. 89. In Davis v. Coblens, supra , the 
Supreme Court said: 

* * * The extent and manner of that inquiry [upon 
cross-examination] was necessarily within the discretion 
of the court, even though it extended to matters pot 
connected with the examination in chief. * * | * 

“Where the cross-examination is directed to matters ljiot 

- — 

3 The American Law Institute’s new model Code of Evidence, soon to be 
promulgated, adopts the rule permitting unlimited scope of cross-examina¬ 
tion. See The United States Law Week, Vol. 30, Sec. 2, p. 2S66 (June 16, 
1942). 
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inquired about in the principal examination, its course 
and extent are very largely subject to the control of 
the court in the exercise of a sound discretion; and the 
exercise of that discretion is not reviewable on a writ 
of error.” 

The cross-examination of Dr. Gross in the present case 
wholly satisfies the most rigid restrictions of the so-called 
Federal rule. As has been pointed out. Dr. Gross testified on 
direct examination to his official connection with the Crowns- 
ville State Hospital; to the character of that institution; to 
his familiarity with the hospital records; and to various facts 
evident only from the contents of the hospital records. Fur¬ 
thermore. the hospital records, which were proved and intro¬ 
duced in evidence during the direct examination of Dr. Gross, 
revealed that Dr. Gross had personally examined Lindsey and 
had participated in a decision of the Staff Conference recom¬ 
mending Lindsey’s parole. Unquestionably, the broad range 
of this direct examination cleared the way for Dr. Gross’ state¬ 
ment on cross-examination, to the effect that he would not say. 
in view of the facts disclosed by the hospital records, that Lind¬ 
sey was an imbecile or that Lindsey was insane. Such testi¬ 
mony tended to explain and clarify the implications of the 
testimony given on direct. 3 Jones on Evidence , 4th ed. (1938), 
S 821. 

Moreover, the testimony elicited on cross-examination of 
Dr. Gross, tended to rebut the inference which the defense 
sought to draw from the testimony of this witness, as announced 
in defense counsel’s opening statement to the jury. Even in 
jurisdictions which follow the so-called Federal rule as to the 
scope of cross-examination, it “may be stated as a general rule 
that where the testimony of a witness on direct examination 
* * * creates a presumption or inference as to the existence 

of a fact not directly testified to, cross-examination of the wit¬ 
ness properly extends to any matters tending to rebut such 
presumption or inference.” Note (1937) 10S A. L. R. 167. See 
also, Conley v. Mervis (1936), 324 Pa. 5S8,18S At. 350; 4 Meyer 
v. United States , (1915), 220 Fed. 822, 825 (C. C. A. 5, 1915); 


‘The ruling of the Pennsylvania Supreme Court is of particular interest, 
since according to Wigmore the so-called Federal rule stems from a chance 
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Wilson v. Wagar (1873), 26 Mich. 452; Re Purcell (1912) j 164 
Cal. 300, 128 Pac. 932; State v. Harvey (1906), 130 Iowa 394, 
106 N. W. 93S; State v. Glotzmayer (1910), 79 N. J. L. 23k 75 
Atl. 740. 

Certainly it is no valid objection to Dr. Gross’ testimony on 
cross-examination to claim that he was not qualified as an 
expert. No objections to Dr. Gross’ testimony on this grcund 
were made at the trial. What is more, on direct examination 
Dr. Gross had been identified as Senior Assistant Physician of 
Crownsville State Hospital, an institution for the insane. And 
the records of that institution revealed Dr. Gross’ participation 
in a detailed examination of Lindsey’s mental condition. Even 
if this had not been so, it is not necessary that a person be a 
qualified expert to testify with respect to the sanity of another. 
Connecticut Mutual Life Ins. Co. v. Lathrop (18S4), 111 U. S. 
612, 628; see also Davis v. United States (1S97), 165 U. S. 373, 
a dearh sentence case, in which “several lay witnesses were 
called who testified as to their acquaintance with the defendant 
and their opinion as to his sanity.” 

The Government has answered the appellant’s argument re¬ 
garding the alleged improper cross-examination of Dr. Gifoss, 
merely by stating the facts of record and discussing the [ap¬ 
plicable legal authorities. No specific reference has been made 
to the somewhat rambling, multi-headed argument set forth 
in appellant's brief (pp. 12-15, inclusive). However, appel- 

remark of Chief Justice Gibson of Pennsylvania in EUmaker v. Buckley 
(1S27). 10 S. & R. 72. 77. See VI wigmore on evidence, 5 18S5. 

In the instant case of Conley v. Mervix, supra, the court said: “As early 
as 1S48 Chief Justice Gibson, the creator of the Pennsylvania rule, in Bank 
v. Fordyce, 0 Pa. 275, at page 277, 49 Am. Dec. 501. said : ‘A party is entitled 
[on cross-examination] to bring out every circumstance relating to a fact 
which an adverse witness is called to prove.’ Or, as the rule is sometimes 
stated, it is competent on cross-examination to develop all circumstances 
within the witness’ knowledge which qualify or destroy his direct testimony, 
although, strictly speaking, they constitute new matter and are part of the 
cross-exiaminer’s own case. 

* * * * • 

One of the purposes of cross-examination is to enable the jury to ascer¬ 
tain the truth of relevant facts deposed by a witness on direct examination 
and to properly guide them in drawing material inferences therefromL If 
cross-examination is to be of any service, it must not be limited to the pre¬ 
cise facts brought out on direct examination, but must extend to all infer¬ 
ences, deductions, or conclusions which may be drawn therefrom.” 
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lant’s brief is so replete with confusing and misleading state¬ 
ments of fact, that the Government feels this Court’s atten¬ 
tion should be directed to several flagrant examples: 

Example ( 1 ). “This witness [Dr. Martin Gross] was 
not questioned on the direct examination concerning his 
personal knowledge of the condition of the defendant 
while he was confined at the Crownsville Institution'’ 
(Appellant’s brief, p. 12). 

The facts are that the hospital records, which were proved 
and introduced in evidence during the direct examination of 
Dr. Gross, did indicate that Dr. Gross personally had examined 
the defendant at the Staff Conference held at the Crownsville 
State Hospital on February 17, 1941. The hospital records 
also showed that Dr. Gross had participated in a decision by 
the Staff Conference, recommending the defendant’s parole 
(R. 203). Apparently the appellant makes some sort of a dis¬ 
tinction between an examination by Dr. Gross at a Staff Con¬ 
ference, and a personal examination by Dr. Gross. However, 
the report of the Staff Conference reveals that Dr. Gross’ 
examination consisted of a series of questions directed to Lind¬ 
sey, of a type calculated to test his mental condition. It is 
difficult to conceive of a more personal examination of a sus¬ 
pected psychotic. 

It is of interest to note also that on the redirect examination 
of Dr. Gross, defense counsel asked the witness the specific 
question: “Dr. Gross, did you personally examine the defend¬ 
ant Lindsey?’’ The witness replied, “Yes, sir.” Question: 
“Do you recall on what occasion?” Answer: “During the staff 
conference.” (R. 207.) 

Example (2). “The witness’ [Dr. Gross’] testimony 
definitely contradicted the records of his institution” 
(Appellant’s brief, p. 13). 

This, of course, is an argumentative statement. It is submit¬ 
ted, however, that the testimony of Dr. Gross on cross-examina¬ 
tion was by the way of explanation of the hospital records, not 
by way of contradiction. The hospital records showed that 
upon admission Lindsey was suffering from a “phychosis due 
to drugs (marijuana),” and the report of the Staff Conference 
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concluded with the observation that Lindsey “seems to jiave 
cleared up from his intoxication with the drug (marijuana) 
and therefore parole is recommended” (R. 203). In vieiv of 
these facts, as disclosed by the hospital records, it is clear that 
Dr. Gross’ testimony on cross-examination tended to explain 
the hospital records and to clarify any misleading inferences 
that may have been suggested by the witness’ testimony on 
direct. 1 

I 

Example (3). “Said witness [Dr. Gross] was per¬ 
mitted to testify on this improper cross-examination as 
an expert on Marijuana in spite of his not being ques¬ 
tioned or qualified on the direct as an expert, and the 
witness’ assertion that he had little or no knowledge 
of the drug” (Appellant’s brief, p. 13). 

The record shows that Dr. Gross was not asked on crpss- 
examination to testify as an expert on marijuana, although 
defense counsel on redirect examination did attempt to tjeat 
him as such an expert (R. 208, 209). On cross-examination 
Dr. Gross was merely asked several general questions as to the 
commercial source of marijuana and about the probable effect 
of marijuana upon an average individual (R. 204). These 
general questions and answers were proper, in explanation of the 
hospital records which had been proved by Dr. Gross and whjich 
indicated that Dr. Gross had questioned Lindsey at the Sjaff 
Conference about the smoking of “reefers” (R. 203), and ajlso 
that Lindsey’s “intoxication with the drug (marijuana)” had 
“cleared up.” Obviously, the two or three general questions 
respecting marijuana, which -were asked Dr. Gross on cross- 
examination, merely elucidated the references to marijuana in 
the hospital records. 

Furthermore, there was no assertion by the witness at the 
time of his cross-examination, that he “had little or no knowl¬ 
edge of the drug.” In answer to the query—“Are you familiar 
with the use of marijuana and its effects upon the user?”—tkie 
witness replied: “I read about it. My personal experiences 4re 
very small” (R. 204). The questions asked on cross-examipa- 
tion were then limited to Dr. Gross’ general knowledge of the 
subject as gained from his reading. No questions were asked 
that called for any special knowledge such as may be acquir 

46G973—42-3 
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only from personal experience. Not until redirect examine 
tion of the witness by defense counsel, were any questions 
asked which called for expert knowledge. Then defense coun¬ 
sel asked a series of hypothetical questions concerning the use 
of marijuana with reference to a person with a psychosis or a 
person involved in serious crimes (R. 209). 

Example (4). “These hospital records were offered 
to show that the defendant had been adjudicated insane 
at the institution and was still carried on the records of 
the institution as a parolee” (Appellant’s brief, p. 13). 

The appellant is entitled to his own opinion as to the pur¬ 
pose for which the records of the hospital were offered in evi¬ 
dence ; but it should be made clear that the hospital records, 
themselves, do not show an “adjudication” of insanity. The 
hospital records do show a “commitment” by the Board of 
Public Welfare of Baltimore City (R. 196), and a subsequent 
parole of the patient (R. 203). Under Maryland law, a “com¬ 
mitment” may be effectuated by any physician who has prac¬ 
ticed for over five years (R. 216). This, however, is far from 
an “adjudication” of insanity. 

Example ( 5 ). “Further, when the defense sought to 
soften the blow [of the alleged improper cross-examina¬ 
tion], the court denied them the privilege of so doing” 
(Appellant’s brief, p. 13). 

The appellant fails to specify in what particular the defense 
was denied the privilege of “softening the blow.” Defense 
counsel was denied the opportunity of questioning Dr. Gross 
as to whether the hospital records were correct (R. 206, 207); 
also defense counsel were denied the opportunity of propound¬ 
ing hypothetical questions to Dr. Gross as to the effects of mari¬ 
juana on a person with a psychosis and a person involved in 
two serious crimes (R. 209), after Dr. Gross had disclaimed 
sufficient personal experience to answer this type of question 
(R. 208). The transcript of record fails to reveal that de¬ 
fense counsel’s examination of Dr. Gross was restricted in any 
other particulars. 

Example ( 6 ). “In the instant case it was a matter of 
prime importance to test the accuracy and credibility of 
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witness Gross (R. 207), and it was prejudicial error for 
the court not to permit it” (Appellant’s brief, p. 14[). 

I 

The witness Dr. Gross was called by the defense, the defense 
therefore vouched for the witness’ accuracy and credibility. It 
would have been highly improper for the court to have! per¬ 
mitted the defense to attack the accuracy and credibility <pf its 
own witness. Be that as it may, except for one question, the 
transcript of record is barren of any questions asked by the de¬ 
fense counsel which tend to attack the credibility and Accu¬ 
racy of the witness. Dr. Gross was asked whether he person¬ 
ally knew whether the hospital records were correct, but this 
question was later voluntarily withdrawn by defense counsel 
(R. 207). 

II 

Expert witness did not invade province of jury 

Dr. Christopher J. Murphy was called as an expert witness 
during the Government’s case in chief. He was duly qualified 
as an experienced physician and surgeon and as Deputy Coro¬ 


ner for the District of Columbia (R. 181). He testified 


that 


he had had occasion to make examinations of many persons 
“who have been subject to carnal intercourse” (R. 182). His 
qualifications as an expert were conceded by counsel for | the 
defendant (R. 181). Dr. Murphy was then asked to state what 
he found as the result of an examination conducted Juty 21, 
1941, on the complaining witness, Joyce Smith. Dr. Murphy 
said that his examination revealed the following condition: 
“* * * the vulva or external organs of generation revealed 

that the vulva in its entirety was reddened and inflamed ^nd 
irritated. The hymen was congested, swollen, and oedematpus, 
and ironed out in its lower portion. In other words, the lips 
were flattened out” (R. 182). Dr. Murphy further testified: 
“The condition that I found as to the vulva or external organs 
of generation indicated to me forceful penetration by some¬ 
thing from without into the vagina with resistive force main¬ 
tained by the recipient” (R. 182). 

The question was then asked: “Could that have been the 
result of a forceful sexual intercourse?” Dr. Murphy replied, 


l 
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“It could” (R. 182,183). The witness then proceeded to state 
in detail the reasons for his opinion (R. 183, 184). At the 
trial, objection was made to Dr. Murphy’s testimony on the 
ground that the Government had failed to show that the in¬ 
juries inflicted on the complaining witness were caused by the 
defendant, Lindsey (R. 1S3). In his brief, the appellant now 
advances for the first time, the further objection that the ques¬ 
tion—“Could that have been the result of a forceful sexual 
intercourse?”—constituted an improper invasion of the func¬ 
tion of the jury. 

It is true that Dr. Murphy's examination occurred on the 
Monday following the Saturday evening of the alleged rape. 
Of course, Dr. Murphy could not testify that the physical in¬ 
juries disclosed by his examination of Joyce Smith were caused 
by the defendant. It is true also, that the evidence shows that 
Joyce Smith voluntarily had engaged in sexual intercourse 
with Lawrence McCullough, shortly before the time of the 
alleged rape (R. 27). But these facts go to the weight of the 
testimony, not to its admissibility. 

It is extremely doubtful that the average juror has sufficient 
expert medical knowledge to require no assistance in drawing 
proper deductions and conclusions from the facts testified to 
by Dr. Murphy. Such expert knowledge is not part of the 
education of the ordinary layman. The law is settled that 
where the matter under inquiry is one in which certain persons 
by reason of special training, observation, or experience can 
aid the jury in reaching a correct solution of the issues involved, 
it is no valid objection that the opinion elicited from such 
experts is on an issue or point to be decided by the jury. As 
stated by the Supreme Court in Connecticut Mutual Life 
Ins. Co. v. Lathrop (1SS4). Ill U. S. 612, 618: 

The general rule undoubtedly is. that witnesses are 
restricted to proof of facts within their personal knowl¬ 
edge, and may not express their opinion or judgment 
as to matters which the jury or the court are required 
to determine, or which must constitute elements in such 
determination. To this rule there is a well-established 
exception in the case of witnesses having special knowl¬ 
edge or skill in the business, art, or science, the princi- 
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pies of which are involved in the issue to be tried. Thus, 
the opinions of medical men are admissible in evidence 
as to the sanity or insanity of a person at a particular 
time, because they are supposed to have become, by 
study and experience, familiar with the symptoms of 
mental disease, and, therefore, qualified to assist the 
court or jury in reaching a correct conclusion. Anq such 
opinions of medical experts may be based as well upon 
facts within their personal knowledge, as upon a hypo¬ 
thetical case disclosed by the testimony of others. 1 * * 
See also. New York Life Ins. Co. v. Doerken, 64 F. (2d) 240, 
241 (C. C. A. 10, 1933); United States Smelting Co. v. Parry, 
166 Fed. 407, 410 (C. C. A. 8, 1909); and Murray v. United 
States (1923), 288 Fed. 1008, 53 App. D. C. 119, 122, cert, de¬ 
nied 262 U. S. 757. In the Murray case, an expert medical 
witness was permitted to testify in a homicide case th^t he 
had performed an autopsy on the body of the deceased, and 
had examined a certain described wound on the body. The 
expert was then asked for his opinion as to the cause of the 
wound, and over objection, was permitted to testify thajt the 
wound was caused by a blunt instrument. Upon appeal it 
was urged that the question called for the mere guess or con¬ 
jecture of the witness, and that the answer invaded the prov¬ 
ince of the jury. However, this objection was rejected with 
the statement that “how the wound was produced was a vital 
issue, and the opinion of a qualified expert was admissible 
as aiding the jury to find the fact. Because the jury wejre to 
find the fact did not render the evidence inadmissible.” j 
It is also of interest to note that the frequent objection that 
opinion evidence “usurps the function of the jury” has been 
vigorously denounced by eminent authorities, II Wigmore on 
Evidence, § 673; VII Wigmore on Evidence, §§ 1920, 1921; see 
also “Expert testimony as an invasion of the province of the 
jury,” 22 Iowa Law Review 819. 

111 s 

Cross-examination of Government witnesses properly con¬ 
trolled within direction of trial court 

Appellant alleges that the trial court improperly restricted 
the scope of the defense’s cross-examination of certain expert 
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witnesses called by the Government. Thus, appellant is in the 
anomalous position of contending in Section I of his brief that 
the scope of cross-examination should be kept within narrow 
bounds, and in Sections III and IV of his brief contending 
that the scope of cross-examination should be very broad. The 
particular rulings to which appellant objects are set forth 
below: 

(a) It is claimed that the trial court erred in sustaining an 
objection to a certain question propounded ©n cross-examina¬ 
tion to Dr. Antoine Schneider, a Government witness, quali¬ 
fied as an expert in mental and nervous diseases (R. 268). On 
direct examination, Dr. Schneider had testified that in his opin¬ 
ion the defendant, Lindsey, was of sound mind. Then on cross- 
examination, the witness was questioned as follows: 

Would you give your reaction—the action, not your 
reaction—the action that would come to your mind if 
a person who is an imbecile at the age of 18 or 19 as the 
case may be, who committed, we will say, a criminal 
act, describe if you will just what an imbecile would do? 
(R. 281.) 

An objection to this question was sustained by the Court. But 
notwithstanding the court’s ruling, the witness answered: “I 
hope I am not an imbecile; I cannot answer” (R. 282). 

(b) Dr. Schneider was also asked the following question on 
cross-examination: 

Very well, then, Doctor. On February 16, if he [i. e. 
an insane person] is in an institution for the insane 
and he is trying to get out, and on February 16th he 
makes this statement, that he was born in Winston 
Salem March 29, 1922—that is on February 16th. On 
the next day, he comes up before a staff conference. I 
take it that a staff conference is four or five doctors—I 
don’t know—and the Court won’t allow me to go into 
that—but he comes to a staff conference anyhow r , and 
he says that he was born in the State of New Jersey. 
On that one statement alone, Doctor, would you say 
that the man was lying and malingering? (R. 280.) 
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The trial court sustained an objection to this prolix ques¬ 
tion. Argument in justification of the court’s action is hardly 
necessary. The question had but slight connection with!Dr. 
Schneider’s credibility. 

(c) Appellant also alleges error because the trial court Sus¬ 
tained objections to the following questions, asked during the 
cross-examination of Dr. Schneider: 

Q. If I told you these things. Doctor, that a patient 
was—entered St. Elizabeths on March 20th—March 30, 
1908, and was there on March 30, 1941, would you say 
that was a mistake? 

Mr. Curran. I object, if your Honor please. 

The Court. Objection sustained. 

* • * * * 

Q. Doctor, in St. Elizabeths, if a patient was admitted 
on March 16, 1926, and was there March 3, 1934, \yith 
a psychosis with mental deficiency, would you say t^at 
was right or wrong? 

Mr. Curran. I object. 

The Court. Yes, I sustain the objection. 

***** 

Q. Doctor, at St. Elizabths, if a patient was admitted 
February 10, 1933, and was in the hospital March! 3, 
1934, would you say there was a mistake? 

Mr. Curran. I object. 

The Court. Sustained. 

***** 

Q. Doctor, at St. Elizabeths, September 17, 1925, a 
patient was admitted, as was the other three, with psy¬ 
chosis with mental deficiency, and was at the institution, 
still declared insane as all the rest, and was there!on 
March 3,1934, you would say that was a mistake? 

Mr. Curran. I object. 

The Court. Sustained. (R. 275, 276.) 

On direct examination, Dr. Schneider merely had testified 
that in his opinion the defendant was of sound mind on ihe 
date of the alleged crime. He was then asked during crc^ss- 
examination, whether a psychosis with a mental deficiency \|as 
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a passing or permanent affair. He replied that it was a passing 
affair (R. 274). Then the defense asked the foregoing series of 
questions, to which objections were sustained. Apparently 
the questions were asked for the purpose of impeaching Dr. 
Schneider’s prior statement that psychosis with a mental de¬ 
ficiency was a passing affair. It should be noted, however, that 
the questions asked were not based on any evidence in the case; 
they were hypothetical and indefinite. It was clearly within 
the sound discretion of the trial court to exclude them. 

(d) Appellant also objects to the court’s action in sustain¬ 
ing an objection to a particular question directed to Dr. John 
E. Lind, another expert witness, produced on behalf of the 
Government. On direct examination, Dr. Lind, in substance, 
testified that he had examined the defendant, Roland J. Lind¬ 
sey, on two occasions and found him to be of sound mind. Then 
on cross-examination the following occurred: 

Q. And did you inquire into his [Lindsey’s] history? 

* * * * * 

A. I received information about the circumstances of 
the events itself and I received the information that he 
had been sent to Crownsville State Hospital, I think in 
January of this year and remained there about five 
weeks, had been parolled. and later discharged as im¬ 
proved. 

***** 

Q. If I told you. Doctor, that this man is a parolee 
instead of paroled and then discharged, would it change 
your opinion any? 

A. What is that? 

Q. That he is a parolee as of this date rather than 
paroled and discharged? 

A. That would make no difference, because I exam¬ 
ined him and found him of sound mind. I don’t care 
how they record him at the hospital, as long as I know 
that he is of sound mind. 

Q. If the Crownsville Institution would have declared 
this man insane and you made a subsequent examination 
at which time in your mind you thought he was in sound 
mind, as far as the records of the Crownsville Institution 

is concerned, you would pay that no particular account? 

***** 
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The Court. If you want to show him the file that 
we have that came from Crowmsville Hospital and jask 
him what effect that has on his mind, you may do so, Out 
I will sustain the objection to that question. (R. $52. 
253.) 

It should be noted that the last question was mere repetition. 
Dr. Lind already had answered the question of whether he 
would pay any attention to the records of Crownsville State 
Hospital, stating, “I don’t care how ? they recorded him [Lind¬ 
sey] at the [Crownsville] hospital, as long as I know that h^ is 
of sound mind.” 

It is evident that the questions asked both Dr. Schneider jjmd 
Dr. Lind on cross-examination in (a), (b), (c), and (d) above, 
were questions that the trial court very properly could Ex¬ 
clude in the exercise of its sound discretion. For the most part 
the questions w’ere prolix, repetitious, illusive, and inconse¬ 
quential. The Supreme Court has declared time and again 
that the extent and limit of cross-examination rests in the 
sound discretion of the trial court. Glasser v. United States, 
(1942) 313 U. S. 551; Alford v. United States (1931), 282 U 1 S. 
687; and see District of Columbia v. Clawans (1937), 300 Uj S. 
617, 632, where the Court said: 

The extent of cross-examination rests in the soujnd 
discretion of the trial judge. Reasonable restriction of 
undue cross-examination, and the more rigorous exclu¬ 
sion of questions irrelevant to the substantial issues of 
the case, and of slight bearing on the bias and credibility 
of the witnesses, are not reversible errors. 

A perusal of the entire record will show that defense counsel 
was allowed an exceptionally wide latitude in the cross-exain- 
ination of both Dr. Schneider and Dr. Lind. 


Voir dire examination conducted without prejudice to 

defendant 

It is contended that the voir dire examination of w r itness|es, 
with respect to the admissibility of certain verbal admissions 
of the defendant, was conducted in a prejudicial manner. Ap- 
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pellant is not very definite as to how or in what particular he 
was prejudiced. Vague reference is made to some opportunity 
that was denied, although it is not clear what “opportunity” 
is referred to—unless it be the opportunity to introduce evi¬ 
dence concerning the alleged involuntariness of an alleged 
written confession, allegedly made by the defendant, but not 
offered in evidence by the Government. 

The record shows two separate preliminary examinations 
of witnesses with respect to the voluntariness' of certain ad¬ 
missions made by the defendant. The first examination cov¬ 
ered admissions made by the defendant to police officers dur¬ 
ing a period extending from about 12:30 P. M. on July 21,1941, 
when police officers arrived at the No. 12 Precinct Police Sta¬ 
tion to interview the defendant, to approximately 1:00 P. M. of 
the same afternoon, when the defendant and the police officers 
arrived at Police Headquarters. The second examination cov¬ 
ered admissions made by the defendant to police officers during 
a period extending from the time of the defendant’s arrival at 
Police Headquarters, to approximately 6:00 P. M. on July 21, 
1941. No evidence was introduced by either the Government 
or the defense concerning anything that may have occurred 
beyond about 6:00 P. M. on July 21st. 

On the first preliminary examination. Officers Louis M. Wil¬ 
son (R. 101-108), Edgar E. Scott (R. 108-113), and Oscar J. 
Lederman (R. 162-165), 3 related in detail the circumstances 
under which the defendant was held in custody, also as to the 
incriminating admissions made by the defendant in conversa¬ 
tion with the police officers en route to Police Headquarters. 
The testimony of the police officers indicated that the admis¬ 
sions were made freely and voluntarily, without force, threats, 
or intimidation of any kind. Then, the defendant, Roland J. 
Lindsey, testified (R. 114-120) that he was beaten by the police 
officers at the No. 12 Precinct, although he said he was not mis¬ 
treated at all on the ride to Police Headquarters (R. 115, 116). 

1 As a matter of record. Officer Lederman was called out of order at the 
close of the second preliminary examination. However, he testified to events 
that occurred at the 12th Precinct in the late forenoon and early afternoon 
of July 21st. Officer Lederman was not available at the time of the first 
preliminary examination, but was called as a witness as soon as possible. 
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On the second preliminary examination, Officer Edgar E. 
Scott testified (R. 145-154) to various admissions made byj the 
defendant during the afternoon of July 21st. Officer S^cott 
testified that these admissions were made voluntarily. On the 
other hand, the defendant testified (R. 154-161) that he was 
beaten and otherwise mistreated at Police Headquarters. 

After each preliminary hearing, the trial court ruled i (R. 
120; 164) that the issue of voluntariness was a question for 
the jury. The jury was then brought back into the court 
room and the testimony of the police officers was reintrodficed 
in the presence of the jury (R. 133-145; 165-179). The 
defendant did not take the witness stand, in the presence of 
the jury, at any time during the trial. At the conclusion of 
all the evidence, the court gave a careful and detailed instruc¬ 
tion concerning the law relating to admissions or so-called 
confessions (R. 302-303). The court’s charge on this subject 
was expressly approved by defense counsel at the time it v^as 
given (R. 304). 

There can be no question but that this voir dire examina¬ 
tion was conducted in accordance with the rules laid down by 
this Court in McAfiee v. United States (1939), 70 App. D. C. 
142, 105 F. (2d) 21, and McAffee v. United States (1940), 72 
App. D. C. 60, 111 F. (2d) 199, cert, denied , 310 U. S. 643. 
Two separate preliminary examinations were conducted for the 
purpose of eliminating confusion, by directing the inquiry) to 
the approximate period of time when the particular admissibns 
were made. Defense counsel expressly acquiesced in tfhis 
method of procedure (R. 108). Now in retrospect, it is claimed 
that the defense was prejudiced because not permitted to juse 
the voir dire examination as a “fishing expedition” to inqiiire 
into facts in no way involved in the case. 

In his brief, the appellant accuses the trial court of bad faith 
in allowing the prosecution to conduct the voir dire examina¬ 
tion “to suit their whims and desires.” Appellant quotes the 
court as saying “it is just a question of what the prosecution 
wants to do.” But the appellant is guilty of lifting from its 
proper context, a single phrase of the court’s statement, 4nd 
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torturing it with a construction never intended. The court’s 
full statement as to this point was as follows: 

Well, there are a good many matters on either side in 
which either of you are called upon to use your best 
judgment in the performance of your duty, and it is 
just a question of what the prosecution wants to do. I 
cannot force them to proceed in any particular way no 
more than I can force them to make you proceed in a 
certain way. I have to recognize that, and you can ex¬ 
ercise your own judgment, and I have no control over 
it, you can proceed in the best way you think proper 
(R. 105). 

Appellant winds up his argument on this point (Appellants 
brief, p. 21) with the none too subtle hint that the police 
officers may have committed perjury in testifying to the de¬ 
fendant’s admissions, viz, the admissions may not have been 
made at the time stated by the police officers, but may have 
been a recital of an alleged written confession obtained from 
the defendant after 6: 00 o'clock P. M. on July 21st. Accord¬ 
ing to the appellant, therefore, there was no limit to the con¬ 
spiracy—first the prosecution; then the trial court ; and finally, 
the police officers. 

V 

Instructions of trial court were proper 

The appellant complains that many of the instructions given 
by the trial court were prejudicial. While appellant admits 
that no exceptions were taken to most of these instructions, 
reliance is placed upon the well-known dictum that in capital 
cases the appellate court will examine the whole record, re¬ 
gardless of whether error was properly reserved for review. 
Certainly, the appellee has no objection to the application of 
this rule in connection with the instructions given in the 
present case. 

(a) Appellant complains that the trial judge failed to inform 
the jury as to what their verdict should be upon the Govern¬ 
ment’s failure to prove every essential element of the offense. 
Appellant points out that at one point in its instruction, the 
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court said: “Unless you find each and every element nelces- 
sary to a conviction has been proven beyond a reasonable 
doubt, you must not return a verdict of guilty of the particular 
crime charged * * *” (R. 299). The italicized phrase, the 
appellant contends, violates the rule laid down by this CouRt in 
McAffee v. United States (1939), 70 App. D. C. 142, 10.p F. 
(2d) 21, and McKenzie v. United States (App. D. C. 1942) 126 
F. (2d) 533, 536. To sustain this contention, the appellant at¬ 
tempts to draw a hair-line distinction between an instruction 
using the phrase “you must not return a verdict of guilty” and 
an instruction in the language “you must return a verdict of 
not guilty.” In the McKenzie case, this Court said: 

# * the failure to say in plain words that if the 

circumstances of the identification [of the defendant 
by the complaining witness] were not convincing, ihey 
should acquit, was error. Passing upon a similar 
question in McAffee v. United States, 70 App. D. C. [142, 
105 F. (2d) 21, we said on this subject, it shoulc] be 
orthodox practice somewhere in the instruction to tell 
the jury in precise terms that a “not guilty” verdict is 
necessary in the event of failure by the Government 
to prove each of the elements of the offense beyond a 
reasonable doubt. 


Even if full effect be given to the appellant’s somewjhat 
supercilious attack upon the trial court’s phraseology, the 
record refutes his contention. The facts are that the trial ccjurt 
“leaned backwards” in an earnest effort to satisfy the so-called 
orthodox rule laid down by this Court. The court repeatedly 
cautioned the jury that “unless you find each and every element 
necessary to a conviction had been established beyond a Rea¬ 
sonable doubt, you must not return a verdict of guilty * * *” 


(R. 299). A second time, the court emphasized that if “you (en¬ 
tertain a reasonable doubt as to any essential element of a 
particular crime, you must not find the defendant guilty | of 
that particular crime” (R. 300). At a third point, the court 
reiterated, “If upon the evidence there is reasonable dohbt 
remaining, the accused is entitled to the benefit of it by an 
acquittal * * *” (R. 300). Still a fourth time, the court 
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said, “If upon the whole evidence there is any reasonable 
hypothesis or theory consistent with innpcence, it is your duty 
to find the defendant not guilty ,f (R. 300). 

In speaking of the charge of assault with intent to kill, the 
court told the jury that its verdict might be one of four: “it 
may be guilty as indicted; it may be guilty of simple assault; 
it may be not guilty; or it may be not guilty by reason of 
insanity” (R. 307). Speaking of the question of consent in 
connection with the charge of rape, the court specifically told 
the jury that if certain facts in evidence were believed “then 
he [the defendant] is not guilty of rape” (R. 30S). On at 
least two other occasions during the charge, the court defined 
insanity and instructed the jury that if it believed that the 
defendant came within these definitions “then you should 
find him not guilty by reason of insanity” (R. 310); and 
again—“then it will be your duty to acquit the defendant by 
reason of insanity” (R. 310). Concluding its instructions, the 
court said, “If he was of unsound mind, if you have a reason¬ 
able doubt as to whether he was of unsound mind. * * * 

then your verdict in each case should be not guilty by reason 
of insanity. If you find that he was of sound mind, then your 
verdict may be guilty as indicted in each case, as I have 
explained to you; or it may not be guilty in each case under 
the rules that I have explained * * *” (R. 311). 

In view of the trial court's repeated emphasis of the neces¬ 
sity that all elements of the offenses charged must be proven 
beyond a reasonable doubt, otherwise the jury should give the 
accused “the benefit of it by an acquittal.” it is difficult to 
understand the basis of appellant’s accusation of error. Surely, 
prejudicial error must rest on a firmer foundation than this. 

(b) The appellant next objects to a portion of the court’s 
charge, covering the issue of the voluntariness of certain 
admissions made by the defendant and testified to by several 
police officers. The whole of the particular charge objected to 
is set forth below: 

In this particular case, I have in the first instance 
received those statements in evidence. Now I instruct 
you, as a matter of law, that if you believe that the Gov- 
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eminent has shown beyond a reasonable doubt that \;hose 
statements were freely and voluntarily made they, you 
may consider them and give them such weight as you 
think they are entitled to. If you have a reasonable 
doubt as to whether or not they were freely and volun¬ 
tarily made, then you will not consider them” [Italics 
supplied.] 

[Next follows a detailed definition of the term “volun¬ 
tary.” Then follows the particular paragraph objected 
to by the appellant.] 

Now, you have heard the testimony on this subject. 
The police officers have undertaken to tell you just What 
they did say to the defendant, and that they did not 
make any threats, they did not strike him, and that they 
did not make any promises, or they did not insist that 
he answer when he did not want to. and did not in any 
way force him to answer. If you believe that testimony, 
then the statements were voluntary and should be re¬ 
ceived by you. If, however, you do not believe their 
testimony and believe that the statements wer^ not 
voluntarily made within the definition that I jiave 
given, you should not consider them. 

If you do receive the testimony and consider it as 
voluntarily made, then it is for you and you alone to 
determine what weight you will give it. * » * 

(R. 302, 303.) 

The appellant contends that the foregoing instruction is im¬ 
proper “in that it does not require that the jury believe beyond 
a reasonable doubt that the so-called confession was voluntary.” 
In view of the italicized portion of the preceding paragraph of 
the charge, it may be doubted whether counsel for appellanj has 
actually read the whole of the instruction of which he com¬ 
plains. 

(c) Appellant also objects to the following portion of the 
court’s charge, referring to the indictment charging assault with 
intent to kill: 

* One indictment charges an assault upon 
Lawrence McCullough with intent to kill him. You will 
notice that there are two elements there—an assault, and 
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an intent to kill. Both of those elements must be 
proven. An assault is the infliction of physical violence 
upon another without justification or excuse. It in¬ 
cludes an attempt to inflict violence, but since in this 
particular case, as I understand it, it is admitted that 
the defendant did strike McCullough with either the 
rock or the brick, and that he did cut him with a sharp 
instrument—I am correct in that, am I? 

Mr. Tyson. There is no evidence as to what he was 
hit with or cut with anything, except that he was cut. 

The Court. Very well, I withdraw that statement. 
You have the evidence as to what did happen to Mc¬ 
Cullough, and you have this statement which the de¬ 
fendant made to the doctor. If you find that the de¬ 
fendant did inflict violence upon McCullough, then you 
will determine whether there was an intent to kill, and 
whether what was done was done unjustifiably and 

without excuse. (R. 304.) 

* * * * * 

In connection with this particular charge, it should be re¬ 
called that the Government had introduced overwhelming 
evidence, through both verbal testimony and physical ex¬ 
hibits, as to the fact that there had been an assault upon Mc¬ 
Cullough by the defendant and that McCullough had been hit 
with a rock or brick and cut with a sharp instrument. This 
evidence had not been contradicted by the defense. Indeed, 
there had been an implied admission of an assault, when the 
defense witness. Dr. E. Y. Williams, testified on direct exami¬ 
nation concerning certain admissions made to him by the 
defendant. According to Dr. Williams: 

* * * There ensued an argument for a while and 

he [Lindsey] said the soldier [McCullough] insisted 
that he had only 15 cents, and he [Lindsey] said he 
[Lindsey] was just kneeling down on his knees, the posi¬ 
tion he had been in looking at these people [McCul¬ 
lough and Joyce Smith], and then he [Lindsey] said “In 
such case I am going to report you.'’ 

Then he [Lindsey] said the woman [Joyce Smith] 
said, “Is that you, Lester?” And then he turned around 
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and looked in her direction and made to go in her cjlirec- 
tion when the soldier hit him and he [Lindsey] slaid I 
whipped him [McCullough]. He [Lindsey] saicj fol¬ 
lowing that she [Joyce Smith] told him not to say any¬ 
thing about what happened and he [Lindsey] said “If 
you will give me what you gave him [McCullough] 1 
won’t say anything,” and he [Lindsey] said she |kept 
her promise and then he went on through the woods and 
caught the train for Baltimore. (R. 224.) 

Furthermore, at the time the defense moved for a directed 
verdict, at the close of the Government’s case, defense counsel 
stated to the court: “They [the Government] have proved an 
assault—there is no question in my mind about that—but they 
have not proved by evidence that there was an intent to kill” 
(R. 191). Also in both the opening (R. 191) and closing state¬ 
ments (R. 286) of counsel for the defense, it was particularly 
emphasized that their sole and only defense was insanity. 

In view of this state of the record, it is understandable why 
the court had the impression that it was admitted that th^ de¬ 
fendant did strike McCullough with either a rock or a tyrick 
and did cut McCullough with a sharp instrument. However, 
the court expressly asked counsel for confirmation of this im¬ 
pression, and when defense counsel objected to a part of the 
court’s statement, the court quickly withdrew the whole state¬ 
ment, and then cautioned the jury that it should rely on its own 
recollection of the evidence “as to what did happen to McCul¬ 
lough, and you have the statement which the defendant njiade 
to the doctor [E. Y. Williams]” (R. 304). It is obvious that 
the court’s error, if any, was based upon evidence introduced 
into the case by the defense, and upon prior statement^ by 
defense counsel. But in any event, the court’s statement was 
fully retracted. 

Thereafter, the court proceeded to instruct the jury, in de¬ 
tail, as to the necessity of finding a specific intent before it 
could find the defendant guilty of the offense of assault with in¬ 
tent to kill. Appellant claims that the court placed undue 
emphasis on the the Government’s evidence—which w*as un¬ 
contradicted—without mentioning anything on behalf of the 
defendant. However, appellant fails to explain how it could 
have been possible to have mentioned “anything” on befialf 
of the defense, since the defense had introduced no testimony 
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at all on the subject of the assault, except the defendant’s admis¬ 
sions as contained in the testimony of Dr. E. Y. Williams. 
Neither had defense counsel made any argument to the jury 
on this subject. 

(d) The appellant argues that the trial court’s instruction 
was unfair on the subject of self-defense, in connection with 
the charge of assault with intent to kill. Appellant’s criticism 
of this particular instruction is so frivolous as to merit scant 
attention. The trial court's entire instruction on the doctrine 
of self-defense is found at pages 305-307 of the record. It is 
submitted that this instruction will withstand the searchlight 
of careful scrutiny. 

However, the attention of this Court is directed to the fol¬ 
lowing passage from appellant’s brief (p. 25): 

The charge [on self-defense] fails to point out the evi¬ 
dence that McCullough struck the defendant first 
(R. 16) and picked up the first stone with which to 
strike (R. 2S), but the court assumes that defendant 
did lay his hands upon Joyce Smith’s private part and 
that McCullough knew it. though there is no evidence to 
support the statement. Then [the court] states to the 
jury, “also that even aside from that, the evidence 
shows beyond a reasonable doubt that the various ele¬ 
ments necessary to constitute self-defense did not exist 
in favor of the defendant.’’ If the court were directing 
a verdict, it could not use other words or ones that would 
be more binding and final. 

The above-quoted excerpt constitutes a deliberate perversion 
of the court’s charge and of the evidence in the case. It is un¬ 
fortunate that counsel for the appellant should resort to such 
an unfair type of argument. Although the evidence does 
show that McCullough may have struck the first blow (R. 16) 
and may have picked up the first stone (R. 28), these events 
occurred after the defendant had threatened to kill both Mc¬ 
Cullough and Joyce Smith (R. 16, 28), and after the defendant 
had initiated an ind.ecent assault upon Joyce Smith and had 
made apparent his intention to take sexual advantage of her 
(R. 16, 28). 

Appellant accuses the trial court of assuming in its charge 
“that the defendant did lay his hands upon Joyce Smith’s 






private part and that McCullough knew it.” But the cpurt 
indulged in no such assumption. The court’s instruction 
(R. 306) merely restated the Government’s contention a|s to 
the evidence in this connection, and then instructed the jury 
as to the law “if they believe * * * the evidence” as tojthis 
contention. The court's instruction was based on the Govern¬ 
ment's requested prayer No. 1 (R. 312). The prayer [was 
granted, as amended, without objection by defense couinsel 
(R. 293). 

The facts are that the record (R. 2S) fully justified the Gov¬ 
ernment's contention that “the defendant did lay his hj)nds 
upon Joyce Smith's private part and that McCullough kneW it.” 
This is demonstrated by the following excerpt from testimony 
of Joyce Smith: 

A. We [Joyce Smith, McCullough, and Lindsey] 
stood around talking for about an hour and he [Lindsey] 
said that he would kill us if we tried to leave, and thep he 
said he could kill us anyway and nobody would bljkme 
him for it because he would say we were trying to escape. 

Q. Yes; and what happened then? 

A. Well, he was talking, and we were trying to per¬ 
suade him to let us go, and he said. “Come here.” ! 

Q. He said that to whom “Come here"? 

A. He just said that, and Lawrence asked him did 
he mean him, and he said. “No; I mean her.’’ and hp—I 
went up to him, and he had his hand—he put his 
hand on the private part of my body and I pulled away 
from him, and he asked me if I was scared, and I {old 
him no. 

Q. Did Lawrence do anything at that time? 

A. He was stooping down to get a rock. 

Q. He was stooping down to get a rock? Who was 
stooping down to get a rock? 

A. Lawrence. 

Q. Did lie do anything? 

A. No; he stood up again, and then when he [Lipd- 
sey] pulled me toward him again, I kind of pulled atyay 
and then I went up to him and grabbed at the place he 
was supposed to have the gun. 
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Q. And then what happened? 

A. And then he threw me on the ground and then 
Lawrence and he got in a fight. (R. 28. 29.) 

Appellant next quotes a particular phrase from the court’s 
instruction, entirely out of its context, and attributes to it a 
meaning that counsel for the defense well knows was not in¬ 
tended—a meaning which neither the jury nor any one else 
in the court room ascribed to the phrase at the time it was 
given. The particular portion of the instruction referred to 
is as follows: 

* * * L T nder no circumstances could the defendant 
now avail himself of the plea of self-defense if the de¬ 
fendant was the aggressor in the altercation. In that 
connection, the Government says that the defendant 
was the aggressor, that laying aside whatever else hap¬ 
pened up to that time, that when he laid hands upon 
Joyce Smith upon her private part, then McCullough 
had the same right to protect Joyce Smith that he had 
to protect himself. Also that even aside from that , the 
evidence shows beyond a reasonable doubt that the 
various elements necessary to constitute self-defense 
did not exist in favor of the defendant , although I have 
explained to you the law upon those two points. (R. 
306.) [Italics supplied.] 

It is clear to any person of ordinary understanding, that the 
italicized phrase constitutes a restatement by the court of the 
Government’s contention as to the evidence. In no sense is 
the phrase a conclusion by the court as to the law and facts. 
It is regrettable that counsel for the appellant, who also were 
counsel at the trial of the case, should make this kind of an 
argument. 

(e) Appellant takes exception to the action of the trial court 
in stating to the jury: (1) the court’s understanding that the 
defendant had admitted striking McCullough with a rock or 
brick and admitted cutting McCullough with a sharp instru¬ 
ment (R. 304); and (2) the court's understanding that 
defendant had admitted having intercourse with Joyce Smith 
(R. 30S). The first part of this exception has already been 
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disposed of in (c) above. The second part of the exception 
is even less substantial than the first. The exact langu4ge 
of the trial court was as follows: 

You have heard all the evidence and it is for you to 
say what happened. As I understand it, the defends lit 
admits that he did have intercourse with Joyce Smi th. 
If I am wrong in that, will counsel please so state? I 
understand that counsel agree to that. But the ques¬ 
tion is whether it was consented to, and if so, wheth er 
that consent was extorted by threats of violence or fqar 
of death or serious bodily harm. (R. 308.) 

As revealed by the record, counsel for the defendant 
assented to the court's understanding of the evidence. 6 
Counsel could hardly do otherwise in view of the testimony of 
the defense's own witness, Dr. E. Y. Williams, who testified 
on direct examination that the defendant admitted having 
had intercourse with Joyce Smith (R. 224). 

It is the traditional duty of the trial judge to simplify the 
issues of fact for submission to the jury. It is clear that the 
trial judge in the present case conscientiously attempted to 
discharge this duty within reasonable limits. Counsel for tie 
defense repeatedly had emphasized (R. 191, 286) throughout 
the trial, that their one and only defense was insanity. Sin^e 
insanity, by defense counsel’s own choice, was the centital 
theme of the case, the trial court properly attempted to narrow 
the collateral issues. 

It is submitted that a careful reading of the whole of the 
court’s charge to the jury will make apparent the fact that 
the charge in this case was completely impartial in all essential 
particulars. 

A retrospective examination of a court’s charge to the jufy 
in any case usually will reveal that a particular choice of words 
may not have been the happiest choice, when subjected to the 
port-mortem scrutiny of zealous counsel. But neither is the 

English language a perfect means of expression. Commqn 

__ 

* The fact is that counsel for defendant nodded his head in affirmation 'of 
the court’s statement. 
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sense suggests that a trial court’s charge should be measured 
by the standards of substantial justice. A jury charge is 
usually extemporaneous; not written. If the real intent and 
sincerity of the language employed by the trial judge is appar¬ 
ent, then it is neither fair nor intellectually honest to criticize 
the charge by piecemeal dissection and sly distortion of context. 

VI 


Rape statute does not impair any constitutional right 

In Section VII of his brief, the appellant boldly asserts the 
unconstitutionality of the statute under which he was 
convicted (D. C. Code (1940) § 22-2S01). The particular 
section of the statute challenged is that providing that in 
certain cases “the jury may add to their verdict, if it be guilty, 
the words ‘with the death penalty’ in which case the punishment 
shall be death by electrocution.” 

The appellant’s argument is somewhat confused, but appar¬ 
ently it revolves around the proposition that the statute in 
question impairs the right of “trial by jury” as guaranteed by 
the federal Constitution. The argument seems to run like 
this: The Constitution guarantees a trial by jury as known 
at common law; at common law a “trial by jury” included the 
right of a court to assess the punishment after conviction; the 
District of Columbia statute provides for the assessment of 
punishment by the jury rather than the court; this delegation 
of power to the jury is contrary to the common law concept of 
trial by jury: therefore, the statute is unconstitutional because 
contrary to the guarantee of trial by jury as contemplated by 
the Constitution. 

Appellant’s argument is an admirable example of a non 
sequitur based on false premises. 

For the sake of harmony, it may be admitted that the consti¬ 
tutional privilege of trial by jury refers to trial by jury as 
known at common law. Patton v. United States (1930), 281 
U. S. 276. So far so good, but from here on we part ways with 
appellant's logic. 

At the outset, it should be emphasized that the power to 
define crimes and to fix their punishment is vested in the legis- 




lature; not in either courts or juries. As stated by Chief Justjce 
Marshall in United States v. Wiltberger (1820) , 18 U. S.! (5 
Wheat.) 76, 95: “* * * the power of punishment is vested in 
the legislative, not in the judicial department. It is the legisla¬ 
ture, not the court, which is to define a crime, and ordain its 
punishment." The power of the legislature to define crime and 
assess the punishment therefor is practically unlimited, subject 
to the constitutional limitations of cruel and unusual punish¬ 
ment, excessive fines, the enactment of ex post facto laws, the 
imposition of double jeopardy, and the guarantees of equal pro¬ 
tection and due process. See Note (1933) 83 A. L. R. 1362. 
However, within certain prescribed limits, the legislature may 
delegate its powers to punish for crime to either a court oil a 
jury. 15 Am. Jur., Criminal Law*, § 507; 1 Bishop on Crimiijal 
Law, 9th ed. (1923) § 934. For example, the legislature mjay 
delegate to the discretion of the court the power to punish 
an Indian convicted of rape upon a female Indian within 
the limits of an Indian reservation.. . Andreas v. Clark (C. C. A. 
9, 1934), 71 F. (2d) 908, cert, denied 243 U. S. 555. See aljso 
Bates v. Johnston (C. C. A. 9, 1940), 111 F. (2d) 966, celt, 
denied 311 U. S. 646; State v. Hockett (1886), 70 Iowa 442, |30 
N. W. 742; Rice v. State of Indiana (1855), 7 Ind. 332, 338. so 
also, the legislature may make a specified punishment man¬ 
datory upon conviction of a particular crime, without permit¬ 
ting the exercise of discretion by either the court or the jufy 
Mack v. State (1932), 203 Ind. 355, 180 N. E. 279, 83 A. L. It. 
1349. 

Another basic misconception in appellant’s argument con¬ 
sists of the assertion that it is a “well-established proposition 
that the right of the court to fix or determine punishment jis 
one of the incidents of a jury trial as it was known at common 
law" (Appellant’s brief, p. 29). It is true, of course, that ^t 
common law the court and not the jury usually assessed tlje 
prescribed punishment. It has been held, therefore, that a 
statute giving a court the power to assess punishment within 
certain limits is constitutional, against the contention that aln 
essential part of a jury trial at common law consisted in the as¬ 
sessment of punishment by the jury. State v. Harney (1902), 
168 Mo. 167, 67 S. W. 620. Although the Harney case rejected 
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the argument that a common law jury trial required the assess¬ 
ment of punishment by the jury, the case certainly did not 
accept the opposite view that a common law jury trial neces¬ 
sarily included the right to have the punishment assessed by 
the court. Indeed, the court implied the opposite, stating: 

* * * Aside fro77i any statutory requirement, the 

fixing of punishment cannot be considered as any neces¬ 
sary part of the trial of a cause. When the verdict 
or finding has determined the existence of the crime 
charged, the trial is ended, and the punishment to 
be thereafter inflicted is the sentence which the court 
pronounces under the law then in force. The fixing of 
such punishment seems to be a proper function of a 
court rather than of a jury.—a matter of judgment 
rather than of finding a verdict. Certainly the leaving 
of this duty to the court, instead of to the jury, as the 
act in question does, is no invasion of the sacred right 
of trial by jury. [Italics supplied! [67 S. W. 720. 726] 

The implications of the quoted statement certainly do not lend 
support to the “well-established proposition” that at common 
law a trial jury included the right of the court to fix the pun¬ 
ishment. 

The essential requisites of a trial by jury, as understood at 
common law and as referred to in the Federal Constitution, 
were defined by the Supreme Court in Patton v. United States 
(1930), 281 U. S. 276, 288, as follows: 

* * * we first inquire what is embraced by the 

phrase “trial by jury.” That it means a trial by jury 
as understood and applied at common law. and includes 
all the essential elements as they were recognized in this 
country and England when the Constitution was 
adopted, is not open to question. Those elements 
were—(1) that the jury should consist of twelve men, 
neither more nor less; (2) that the trial should be in 
the presence and under the superintendence of a judge 
having power to instruct them as to the law and advise 
them in respect of the facts; and (3) that the verdict 
should be unanimous. 
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It is to be noted that the assessment of punishment after ver¬ 
dict, by either the court or the jury, is not included within tljie 
requisites of a trial by jury as defined by the Patton case. On 
the contrary, it is recognized as an elementary principle th^t 
“the constitutional right of trial by jury is limited to the ques¬ 
tion of guilt or innocence, and does not extend to the deter¬ 
mination of term of imprisonment or punishment.” 31 Aija. 
Jur., Jury, § 27. 

Statutes, such as the one under consideration, are uphe'.d 
upon the theory that they constitute: (1) a proper delegation 
of the legislative power to the jury (State v. Hockett, supra ); 
and (2) such statutes in no way infringe the constitutional 
safeguard of trial by jury (Green v. United States (1913), 
App. D. C. 426,428,46 L. R. A. (N. S.) 1117). 

In the Hockett case, the defendant was tried for first degree 
murder under a statute providing that “upon trial of an indict¬ 
ment for murder, the jury, if they find the defendant guilty bf 
murder in the first degree, must designate in their verdict 
whether he shall be punished by death or imprisonment for 
life, with hard labor, in the penitentiary.” The jury foupd 
the defendant guilty and assessed a punishment of “imprison¬ 
ment in the penitentiary for life, at hard labor.” Upon appeal, 
it was contended that the statute was an unconstitutional 
delegation of judicial power, contrary to the State constitution 
which provided that “The judicial power shall be vested in a 
Supreme Court, District, and such other courts * * * as the 

general assembly shall from time to time, establish.” In an¬ 
swer to this contention, the Iowa Supreme Court said: 

* * * the argument [of counsel for the defendant is] 

* * * that all judicial power is vested in the courts, 
and that they, and not the jury, must declare the law; 
“that a judgment, though pronounced by the judge, is 
not his sentence, but the sentence of the law. It is the 
certain and final conclusion of the law, following upcn 
ascertained premises.” Conceding these propositions, 
the inquiry, then, is, what is “law?” It is, and must bb, 
such rules as are prescribed by the supreme power. 
How is this to be ascertained? In this state it is the 

I 

I 
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general assembly or law-making power that enacts law. 
The courts simply pronounce judgment in accordance 
with the declared will of the general assembly. In so 
doing, they declare the law. They cannot make law, 
but it is their province to pronounce judgment accord¬ 
ing to law. It is fundamental that the constitution 
does not confer any power on the general assembly, but 
is restrictive only. It, however, gives to the courts 
judicial power, and it will be conceded that such power 
is exclusive. But such power only confers on the 
courts the power to declare the law as enacted by the 
general assembly; and. as applied to the case at bar, it 
is the province and duty of the court to pronounce judg¬ 
ment on the verdict of the jury, for such is the law. 
The constitution does not prohibit the general assembly 
from enacting such a law as the one in question, and 
therefore it had the power to enact it. We are of the 
opinion that the statute under consideration is not un¬ 
constitutional. [30 N. W. 742. 744.] 

The Green case concerned the identical rape statute involved 
in the present case. In that case, the defendant pleaded guilty 
to an indictment charging rape, but the court refused to accept 
the plea. Thereafter the defendant was tried by a jury who 
returned a verdict of guilty “with the death penalty.” Upon 
appeal, it was contended that the trial court erred in refusing 
to accept the defendant’s plea of guilty. However, this Court 
affirmed the action of the trial court on the ground that accept¬ 
ance of such a plea would nullify the intent of Congress by 
placing it within the power of defendants, through a plea of 
guilty, to escape the possibility of the jury assessing the death 
penalty. In the course of its opinion, this Court said: 

Statutes depriving a defendant of the right to plead 
guilty, where the alternative puishment of death or 
imprisonment is left to the discretion of the jury, are 
upheld upon the theory that he cannot be prejudiced, 
in that the constitutional safeguard of a trial by jury is 
accorded him. Under the present statute, however, 
when defendant was deprived of the right to plead guilty, 
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it became possible, as it does in all cases of rape in this 
District, for the jury to impose the death penalty, where¬ 
as, could he have pleaded guilty, the court could have 
imposed only the punishment of imprisonment. The 
imposition of this limitation upon a person charged with 
crime is within the power of Congress, and deprives a 
defendant of no constitutional right. [40 App. D. C. 
426, 428.] 

It is clear, therefore, that Section 22-2801. D. C. Code (1940), 
does not impair any constitutional provisions. The statute 
in no way violates the right of trial by jury as known at com¬ 
mon law, and the provision for assessment of punishment is 
clearly a proper delegation of legislative power to the jury. 
The wisdom of such delegation was a matter for legislative 
determination. As stated in Sanselo v. United States (1916), 
44 App. D. C. 508, 510-511: “The wisdom of clothing the jury 
with the discretion granted by the section under consideration 
was for the determination of Congress. The reluctance of 
juries to return verdicts carrying capital punishment was well 
known, and doubtless, it was thought that there would be no 
abuse of the discretion conferred.” 

Although the appellee has no need to rely on the point, atten¬ 
tion should be called to the fact that the appellant delayed 
raising the issue of constitutionality until filing his motion 
for a new trial in the trial court. It may be doubted, therefore, 
whether the constitutionality of the statute now can be chal¬ 
lenged for the first time after verdict. See Howard v. United \ 
States (1928), 26 F. (2d) 551, 58 App. D. C. 179; also 11 Am. 
Jur., Constitutional Law, § 125. 

CONCLUSION 

It is respectfully submitted that the trial of Roland J. Lind¬ 
sey was conducted in a fair and proper manner in all respects. 
The errors assigned on this appeal are for the most part obvi¬ 
ously frivolous, and crumble under their own weight when the 
actual facts of record are considered. Many of the alleged 
errors pertain to incidents of minor concern during the trial, 
and when viewed in their proper setting are of little or no 
importance. In some instances, counsel for the appellant has j 
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resorted to a most regrettable distortion of facts. It is respect¬ 
fully submitted that a careful review of the whole record will 
convince this Court that the judgment below should be 
affirmed. 
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